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SHORT FORM ORm:R

SUPREME COURT - STATE OF NEW YORK
IAS PART 37 - SUFFOLK COUl'OTY

PRESENT: Hon. JOSEPH FARNETI
Acting Justice of the Supreme Court

---------------------,
American Home Mortgage Servicing, Inc.,

Plaintiff,

-against-

Saba Kanwal; Mortgage Electronic Registration
Systems, Inc., as nominee for America florne
Mortgage and "JOHN DOE #]" through
"JOHN DOE #10", the last ten names being
fictitious and unknown to the Plaintiff, the person
or parties intended being the person or parties,
if any, having or claiming an interest in or lien
upon the mortgaged premises described in the
complaint,

Defendants,
______________________ x

MOTION DATE 9-2-1]
ADJ.DATE 11-17-1\
Mot. Seq. # 002-MotD

SHAPIRO, DlCARO & BARAK, LLC
Attorneys for Plaintifr
250 Mile Crossing Boulevard
Suite One
Rochester, N. Y. [4624

SABAKANWAL
Defendant Pro Se
50 Gillette Avenue
Patchogue, N. Y. 11772

Mortgage Electronic Registration Systems,
Inc., as nominee for
American Home Mortgage
III Eighth Avenue
New York, N. Y. 10011

Lynn Poster-Zimmerman, Esq.
141 East Main Street
Huntington, N. Y. 11743

Upon the following papers numbered I to 11 read on this ex-parte application for an ordcr of referencc;
Notice of Motion! Ordcr to Show Cause and supporting papers I - 11 ; Notice of Cross Motion and supporting
papcrs , Answcring Aflidavits and supporting papers , Replying Affidavits and supporting papers
_____ ; Othcr ; (tlud tlftel h,-<lllllg CMIOc1 ill StippUlI and oppo.Rd 10 the motion) it is,

ORDERED that this e.x-parte application by plaintiff for, inter alia, an order granting the
plaintiff an order of reference and for leave pursuant to CPLR 306-b ratifying and extending the time
to file, nunc pro tunc, a purported affidavit of service upon the defendant Saba Kanwal, is granted
solely to the extent that proper service upon the defendant Saba Kanwal is hereinafter made and filed
nunc pro tunc with the SulTolk County Clerk's Office within Sixty (60) Days from the date of this
Order, othelwise denicd. If the renewal motion is not submitted within that timc period it shall be
deemed denied and the action dismissed due to the plaintiffs failure to obey a direct Order ofth1S
Court and the dIsmissal shall be without a further Order of this COUl1, and the notice of pendency shall
be dismissed and vacated; and 11 is

[* 1]



i\IllLTiClil I IOl11cv KiIll\val
Index No . 41 (L~4·-()()
Pg . .2

ORD/;,'RED thaI any renewed applIcation f(JI'an order ofrdcrence shall be clearly Identified as
such (s('c, CPLR 211.1 reiI'll) and shall include as exhibIts a copy of all the papers submItted wIth thiS
~lppllc:<ltlon,a cnpy ufthlS order, illl aflldavils oCscrvice prcvlOlisly submitted, and the cVlc!t.;nliary
pr-ooi"spccl!icd hCI'Clll; and IllS further

ORDERED that the branch oCtile motion wlw.;l1 seeks ,1l1order rcllcvlIlg Lynn Puster
Z1Il1IIICTm,lIl, Esq. oCher duties as Guardian Ad Litem and Military Attorncy Corthe defendant Saba
Kdn\V,ll ISdCTlled as academic as set fOrlh below.

nil M:I),'1 J()I)(, d"li'lllbnl S;lh~1K:lll\l.i:11 ("K:-IIlW;II") hnrrnweilll1e Slllll nl'.'i)24R.74.'i rrolll
American Home Mortgage ("the plal11tifT'), exccuting an "lntercstFlrsC f-Ixed-rate nole which
provIded Ii)]"(1.87.'i';'<,yearly Interest and initial monthly installments or approxinwtely $1,425.10 due
011the (irst day of each month begInning June 1,2006 for the first 120 months, and thereaftcr monthly
payments of approxllnately $1,909.90 through to the maturity date of May 1, 2036. The note is
secured by a mortgage on the property known as 99 Waverly Avellue, 2.1, Patchogue, NY 11772 ("the
subject propel1y"). In the complaint the plaintiff alleges that Kanwal defaulted in her obligation by
f~lIling to make the Octol1llr 1,2008 payment pursuant to the note.

On October 16,2009, the plaintifCcommenced this mortgage foreclosure action against
Kanwal, and now seeks an order (I) appointll1g a referee 10 determine the amount due, (2) amending
the captlOn by deleting the fictitious defendants named "John Doc #1 through "John Doc #10," (3)
deell1l1lg all non-appearing and non-answering defendants in default, (4) extending the tIme for service
upon K.anwal pursuant to CPLR 306-b and ratifying the same nunc pro tUlle, and, (5) relieving Lynn
Poster-Zimmerman, Esq. of her duties as Guardian Ad Litem and Military Attorney.

By way oCbaekground, the plainliWs motion (001) lor, inter alia, an order ror service by'
publicatIon and an extensIon of serVIce was granted by Order dated August 19, 2010 (Spinner, .I.), and
Lynn Poster Zimmerman, Esq. was purportedly appointed as Guardian Ad Litem and Military
Attorney CorKanwal. Due to the automal1e stay imposed under II U.S.c. 0 362(d), however, that
Order was a nullity as Kanwal had preVIOusly filed a petition for "Chapter 7" bankruptcy relici' on
August 13,2010 under Case No.: 10-76377 in the Umted States Bankruptcy Court lor the Eastern
District of New York (sec, Valiolis v Psaroudis, (l9 AD3d 610,899 NYS2d 55 [2d Dcpt 201 OJ,
/-/omcside Lending, Inc. Jl Walls, I() AD3d 551, 792 NYS2d 513 [2d Dept 2005]; Chell )' Dickerson,
17 Misdd ()1, 847 NYS2d 334 [App. Term, <)111 & 10111 .Iud DlstS., Sept. 28, 2007]). When plmnti n~s
unice discovered tlwt Kanwal had filed her petition for bankruptcy relleL counsel atlelnpted to
withdraw Its prior motion f(~rpub1 ication by letter dated August 10, 2010, but the sallle had already
been SIgned but not entered. Thereafter, by Order dated November 19, 2(11) (Grossman, U.S.13.J ), the
ilutOl11atlc st:lY 111Kanwal's federal bankruptcy case was vacated for cause pUI"suan1to 11 U.S C. ~
3(12(d) :IS to the plainlllTand the subject property herein.

ParenthetIcally, according to the information maintained by the Court's computerized records,
a ii)rcclosurc s(:(lle111el1tconference was held 011September 22,2011. At that tunc It was determined
Ihat Kallw<ll was 110tentitled to a subsequent conCerel1cc as 1l was determined tlwt (he subject property
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was not owner-occupied. Accordmgly. there has been compliance with CPLR 3408 and no further
!on.:closurc sl'u1cIl1Clll confen:IH":c is rcqLllrcd.

Turning to the ISSlles r~liscd hy thIS c." parte application, 1I11tkrCPLR ~(J()-h ,I pbllltilTmust
serve ,I dcli.:l1d~\nlwithin Ill) days .lncr the filing ortlle actlOIl. The I:20-day service provlsioll or
(,PI.R JO()-h can he extended by i.l court, upon Illolion, "upon good cause showil or ill the Intercst 01"
justice" (CPLR JO(l-b). "Good C<lllse" and "interest of justice" arc two separalc alld independcnt
standards (s('(-', Leader v Maroney, Ponzini & Spencer, 07 NY2d 95, I04,736 NYS2d 291 [200 IJ).
To establish good cause. a plaintilTlllllst demonstrate reasonable diligence in attempting service (s('e.
Leader I'Marone)', POllzini & Spencer. 97 NY2d 95, supra al 105-1(6). Good cause \VIII not exist
where a DlallltilT fails to make any effort at service (Sf'(> V(l/nll;" l' 7(l/tHII(l1l 'N A rntl R'\? R1<:;

NYS2d 29R pd Dept 2007]; Lipscllitz l' J\ICCllIlII, J3 AD3d 417.786 NYS2d 567 t2d Dept 2004J). or
fails to make at least a reasonably diligent effort at service (see e.g., Kaziminski I' New York Unit'.,
18 AD3d 820, 7% NYS2d 638 l2d Dept 2005]; 8aiolle I' Central Sulfolli Hosp .. 14 AD3d 635, (13(1-
()l7, 789 NYS2d :; 15 [2el Dcpl 20(5); Busler l' Corbett, 259 AD2d 13, 15,696 NYS2d (,IS [4'1lDepl
1999J). By contrast, good cause may be found to exist where the plaintJlTs failure to timely scrv0
process is a rcsLtIt of circulllstances beyond the plainti ff's control (Bulllpus I' Nell' York Ci~r Tr.
Autll., 6(, AOJd 26, J2, 883 NYS2d 99 [2d Oept2009]).

If good cause for an extcnsion is not established, courts must consider the "interest of justice"
standard ofCPLR 306-h (see e.g., BU.'ilerv Corbett, 259 AD2d 13, supra at 17). The interest of
justice standard docs not require reasonably diligenl crrorts at scrvice, but couliS, in makmg their
detcnninations, lllay consider the presence or absence of diligence, along with other factors (see,
Leader I'Marofley, POllzilli & Spellcer, 97 NY2d 95, sl/pra at 105). The interest of justice standard is
broader than the good cause standard (see, Mead v Sillglemau, 24 AD3d I] 42, ] 144, 806 NYS2d 783
13£1Dept 2005 J), as its factors also include the expiration of the statute orJimitations, Ihe meritorious
nature orthe action, the length of delay in servicc, the promptncss of a requcst by the plaIntIff for an
cxtcnslOn, and prcJudice to the defendant (Leader I' Maroney, Pouzini & 5'l'ellcer, 07 NY2d 95, sl/pm

at 105-1 or); Bumpus I' Nell' Yor/( C;~J' Tr. Auth., (j() AD3d 2(" Slip/,(!at 32, Matter of Jordan v Ci(r (~l
Nell' York, 38 AD3d 336, 339, 833 NYS2d 8lls1 Depl2007J; Estey-Dorsal' Ch(ll'(~z,17 AOJd 277.
813 NYS2d 54 [1.<1 Oept 2006]; Mead v Singlemall, 24 AD3d 1142, supra al 1144; de Vries l'

MetropoliUlII Tr. AlItll., II AD3d 312, 313, 783 NYS2d 540 [1st Dept 2004); Ilafkin "Nortlt SIIore
Ulliv. HO'Jl.. l79 AD2d 86, 90·91, 718 NYS2d 379 [2000], affd 97 NY2d 95,736 NYS2d 291
[200 I ]; set' a/so, Slate v Sc!Iim'olle Constr. Co., 4 NY3d 8 J 6, 796 NYS2d 573 [2(051).

Under the facts and circumst<lllCeS of Ihis case. the Comi finds thai the plainti ff made a
showing of due (l1l1gcncc, establishing good causc for its motion to cxtend the time for service as 10
Kanwal pursuant to CPLR 306-h, <ISwell as a sho\V1t1gthat the extension was wammled III the inten.::st
or justicc (sec. Fmnk v Garcia, 84 AD3d 654, 923 NYS2d 529 II>1 Dept 2011 J; compore, Seldin v
Smith, 7() A D3d 623, 907 NYS2d 36 [2d Dept 20 IOJ; (f, Redmall I,South Isluml Orthopedic Group,
P.C, 78 AD3d 1147,911 NYS2cl674, Iv dell/cd, 16 NY3d 707, 920 NYS2cl7111 [20111). The
pl<l1tltIJT'spapers outline the reasonable steps taken to locate Kanwal, inclucllllg its reasonable aLlcmpls
10 serve Kal1wal Within the 120 days after the action was filed, and demonstrate that failure to tnl1cly
serve process W,15the result of circumstanccs beyond the plainti frs control, namcly, the inability to
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locate Kall\'.!al (see, Frtfflk l' Garcia, 84 AD3d 654, supra). Although tillS tnntion was not riled until
July 28, 2()11, Ka1l\V,i1's intervenll1g bankruptcy, the additionalruluirelllents imposed by the
Admillistrative Orders urthe ChicI' AdmInistrative Judge dated October 202010 ane! March 2, lol I as
well as the Ilewly enacted Unll"orm Rules ofTnal Courts (22 NYCRR) § 202.12-A (I), the subscquent
lorcl'lllsurc sell killen! conlerence recently held September 22, 2011 (see, CPLR J4(8), the alleged
dcl~ll.Il!11lpayment occurnng three years ago, alld the lZ1ckof any potential)lrc]udice to K,II1\val, who
llstenslbly 11:Isheen disehal'ged in bankruptcy, \varrant an extension oi"time IC)rthe plaiJ1lilfto serve
Kanwal PUI"SlI!ll1ttoCPLR 308 (sec, Bumpus v Nell' York City Tr. Aulh., ()6 AD3d 2(1, .I'll/1m; Franh
I' Garcia, 84 /\D3d ()S4, sll/)m~ de f/ries \' /14etropoliltl/l 1'1'.AI/th., 11 ADJd 312, supra).

In detenninlllg 1111."111,1t1eL the C'onrt ;lls() nn1cs the llIITllC)"(lIIS ,It'ICI11)11s;md sf~;lI"('hcs ;lllc!!('dly

performed by the plaintiff's agents and employees In attempting to locate the delendant WhlCh
lIlcluded, ,1Inong other things, two visits to the subject property. personal vlsi(s (0 various addresses,
requests to several post onices for "change of address" in!c)rJnation relating (0 di rkrel1t addresses as
well as an "on-line skip trace". In her affirmatIon ofregulanty dated July 26, 2011, counsel avers that
she performed a search on July 25, 2011 with the Depat1ment of Defcnse Manpower Data Center
which lI1dicated that there was no information on file llldieating (hat Kanwal was in the milit::llY of the
United States or of any ally. In her affidavit sworn to on December 9,2009, the plallltifT's process
sep/er, Victoria Vlllceslio alleges that she viSited the subject property on October 17,2009 and tC)llt1d
the same to be "vacant with the electric meter turned ofT" In her affidavit of due dil1gence and
attempted service sworn to on December 4, 2009, Rosemary LaManna, alleges that on October 2L
2009 she sent a ehallge of address information request to thc Postmaster, Unitcd Statcs Post Officc,
Patchogue, with respect to (he subject property, which was returned with a markmg of "OK".
LaManna also alleges, inter aliZl, that hcr request dated November 17, 2009 for change of address
infonnallOtl to the U.S Postmaster, Patchogue, with respect to another address, 50 Gillette Avenue,
Patchogue, Ne\v York, was returned v,;jth a marking of "No Change of Address Order on File". When
Vmceslio VISIted the Gillette Avenue addrcss, however, she was alleged lIl(ormed by a reSident that
Kanwal was unknown to her. LaManna further allegcs that on October 19, 2009 she received
information from the New York State Department of Motor Vehicles ("DMV") which indicated that
the subject properly 'vvas Kanwal's current address and that Kanwal's license drivcr's license did not
expire until October (l, 2011. In her affidavit sworn to on December 23, 2010, however, Vinceslio
alleges that she purportedly served Kanwal on December 22, 2010 by substitute service upon a co-
tenant, "'Mohammed lshtiaq:' at the Gillette Avenue address pursuant 10 CPLR 308 (4), which
affidavit was stamped filed by the Suffolk County Clerk on December 23, 2010. According to
Vl11cesllo, lshtiaq allegedly identified the Gillette address as Kanwal's "dwelling house.'· By fading to
properly provltlc ,1correct address to DMV, Kanwal affirmatively lllisreprcsented her current address
,15 tile subject property and the plaill(i IThad every right to rely upon thaI misrepresentation, first, by
attempting service 0 r process at the subject property, [lnd, secondly, by seck ing an alternate mcthod or
servIce (sec, McC!eaJ'er I' VanFossen, 27() AD2d ()()J, 714 NYS2d 138 [2d Dcpt 2000], Home Fed.
S(fI', Banli I' Versace, 252 AD2d 480, 675 NYS2d 131 [2d Dcpt 1098l see gCJ]cm!lv, Burlie \' Zor/)a
Diller, IIIC, 21::; AD2d 577, 623 NYS2d 932 [2d Dep! 19<)5]; Hill v JOlles, 113 i\l)2d 874,493
NYS2d ()03 [2d Dcpt 1985J~ Vehicle and Traffic Law ~ 505 [5J; CPLR 308 [5); J I(l).

Accordingly, upon good calise show (ll1l1111the lntcrcsts oflustlcc, this ex-pone application by
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plaintifr I(H llllc:r ali:l, all onkr grallling the plaintifTan order ofrcfl:rcncc and It)r leave pursuant to
CPLR :lO{j-h c.\tcndillg thc time to file, Ilunc pro tUllC, a purported arridavit ofscrvlcc upon Kall\val is
granted sntcly to the ext.cntthat proper service ll)lon Kall\v;d is hcrclnart(:r made and riled with the
Suf!i.)ll-;CllLlnty Ckrk's Oflicc within SIxty ((}(J) Days 11·0111 the date oCtlm; Order, otherwise dcnictJ.
ThIs Court declines to grant thaI branch orthe plainliiT's ap)llication which seeks to ralify and extend
the tlllle 10 lilc the plllllOrted affidavit or service SWOIll to on December n, 2010 !lunc pro tUllCas or
the timc that purportc:d S(TVICCwas allegedly made, as this ex parte application \Vas not liled until July
2:-;,2011 «/' Murp"y l' /loppeI/Sfe;ll, 279 AD2d 41(1. 720 NYS2d 62 II>l Dept 2001 J; G'riffill l' (Jur
L(({(I'(~rMl'I"lY Me(/;ca/ Cel/fa, 27(l AD2d 3'.>I, 715 NYS2d 633 [!" Dept 2000]; PUlIllo(fi 1-' Lunger,
32 Misdd 121J(A), 2011 NY Slip 01' 51270(U) ISu)l Ct, N:Jssau County, July6, 201 I, Asarch, J.l).

The branch orthe motion whieh seeks an order relieving Lynn Poster Zimmerman, Esq. oCher
duties as Ciuardian Ad l-item and Military Attorney for Kanwal is denied as acadenm;. Since the
Order datl:d August 19.201 () (Splllner, .I.), was a nullity due to the automatic stay as indicated aboVl.:.
Lynn Poster Zlllllllennan, Esq. was never appointed as Guardian Ad Litem and Military Attomey for
Kanwal (sC'C', II U.S.C * 362ldl: V(l[;otis l-' P:mroudis, 69 AD3d 610, slIpra).

I.astly, the plaintiff is reminded that proper proof of cOlllplJance with CPLR 32 I 5(g)(3 ),
concerning the mai ling of additional notice, is required upon application for a Judgment of foreclosure
against Kanwa1. The signed "anic1avi(" document pursuant to CPLR 32 15(g)(3), which was submItted
by the plaintiff's onice, IS undated and unsworn.

Proposed order of reference marked "Not Signed."

FIi\AL I)(SI'OSITION

9r >(;:
C~>:fDS 'PH FI:[mET!, A.lSC

X NON-FINAL DISPOSITION
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