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tThe followlng papers were read on thlt} n*totlort by dafendents to disrﬁlss ‘ NIRRT
n Lo : . | PAPERSNUMBERED .. .

s‘,:f,_Management Consohdators LLC (Management) D C_

'fourth cause of action (eqmtable estoppel) flﬁh and S|)<th causes of actlon;t

‘SUPREME COURT OF THE STATE OF NEW YORK — NEW YORK COUNTY

| PRESENT HON. PAUL WOOTEN o PART 7
: " Justice | :‘ R T, -
'ANTHONY ANTOLINO . N N T
Plaintiff, © . NDEXNO.. - 101541/2011

-against- | o MOTION SEQ. NO. o *0‘01 |

DISTRIBUTION MANAGEMENT :
CONSOLIDATORS WORLDWIDE LLC;

' DISTRIBUTION MANAGEMENT GONSQleAToRs

'LLC, DMC CAPITAL FUNDING, LLc, COCOON ! I L E D
INNOVATIONS LLC, COPIA INTERACTIVE LLC o F
BEN LOWINGER in his Offlclal and lndlvldUal
capacities, ANDREW LOWINGER in his officlal and - BEC 05 201
individual capaclties EDITH LOWINGER:in her official '
~ and individual capaC|t|es and RONALD LOWINGER in NEW YORK =
his official and’ lnd|V|dual capamtles, o L | COUNTY CLEHK‘S OFF!CE
: Defendants ST ‘

N Notlce of Motlonl Order to Show Cause -vAﬂ’ldevlts — Exhlblts R - 12 I ‘
Answering Affldavlts—Exhlblts (Memo)_. S o 84
Réply Affidavits — Exhlbits (Memo)___ . - s

Cross Motion |_J Yes . . No - - ‘

iy t"‘""h . A e “‘..‘

Dlstrlbutlon Management Consohdators WorldWIde LLC (WorIdW|de) Dlstnbutuon

Capltal Fundlng LLO (DMC) COCOOn

‘Innovatlons LLC (CoCoon) Copla Interactlve LLC (Copla) Ben Lowmger (Ben) Andrew

.Lowinger (Andrew), Edith Lowinger (Edlth) and Ronald Lowmger (Ronald) move pursuant to :

CPLR 3211 (a) (7) to dismiss plaintiff's second cause of actlon (Labor Law) th|rd cadse of

“ ‘&lCtIOFI (Labor Law retallatlon) flfth cause of actlon (unjust ennchment) and slxth cause ot actlon ‘

(quantum meruit); to dlsmlss the portlon of plalntlff's brst:cause of actlonf each“of oontract)

seeks attorneys

fees to dismiss the complalnt agalnst Ben Andrew Edlth and Ronald (Qelleetlvely the

Page 1 of 8 |




Individual Defendants); and to dismiss the complaint‘a‘galnst Managem‘ent, DMC, Cocoon and
Copia (collectively, th"e Affiliated Companies). |
BACKGROUND
Plaintiff alleges that he was hired by Worldwide on January 1, 2008 as senior vice-
president (complaint, ] 1, 4, 16). Worldwide is a New York corporation that hired plaintiff

pursuant to a three-year contract (the\‘lC‘ontract), effective January 1, 2008 (i, T 5, 16, 25).

- Management is a non-operating New York‘holding company that owns Worldwide (id., ] 6).

DMC is a New York corporation that invests in other companies (id., 1] 7, 22). Cocoonis'a
New York corporation that manufactures and sells compUter bags, cases and organizational ‘
accessories (id., 1 8, 22). Copiais-aNewYork co:rpcration that islnvolved in digital content
(id., 7 9, 24). | .

Ben has an ownershlp mterest |n and lS executrve vnce preS|dent of each of the .
Affiliated Companles /d B 10 ndrew has an ownershlp interest in, and is presndent and
chief executive officer of each of the Affiliated Compahles (/d 1 11 Edith has an ownershlp o
interest in each of the Affrllated Companies (Id ﬂ 12) Ronald has an ownership lnterest in,
and is pres1dent and co- chalrman of each of the Afﬁllated Compames Id I 13)

Plaintiff alleges that he was hlred pursuant to the Contract as senlor vice- premdent of

Worldwide, that he reported to Andrew and Ben and that he developed the DMC Cocoon and

| Copia businesses (id., [{ 16, 21-24). He states that he also worked for the Afflllated

Companies (id., 111117, 62) and that he dlllgently fulfilled h|s duties (id., 1 20).

Plaintiff further states that the Contract lncluded a wrltten term sheet WhICh set forth a
yearly annual salary. of $275 OOOs guaranteed annual $25 OOO bonuses payable by December‘
31 of each year, plus performance bonuses and 2% sales commlss|Ons on new busmess (Id

‘nﬂ 25-26, 31-33). The Contract is not annexed to the complalnt He contends that he was B

- never paid the $25,000 ann”_ual bonuses for 2009 and 2010, was not paid the sales
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commissions for the business he generated and was fired without cause on November 17,2010

- for seeking payment of these unpaid wages (id., 1 38-39, 41-42, 44-45).

Plaintiff further states that Ben told employees of the Affiliated Companies not to
associate with him (id., 51). He seeks to impose liability on the Affiliated Companies,
asserting that they “operated as a single, integrated enterprise, a single employer, or as joint
employers” (id., q 57) He also states‘that'he received payrol| checks from DMC and Copi‘a as
well as Worldwide, expense relmbursements from-each of the Affiliated Companies and that the
Affiliated Companies share the same busmess address and have common ownership and

management (id., ﬂﬂ 61, 64)

In the complaint, plaintiff alleges that defendants have V|o|ated Labor Law ) 190 et.

. 8eq., butin his memorandum of law opposmg defendants motion at page 2 he has narrowed
‘ h|s Labor Law claim to purported unlawful deductlons from wages under Labor Law § 193

- attorneys’ fees under Labor Law § 198 and retallatlon under Labor Law § 215

STANDARDS

In determining a motion to dismiss pursua“nt to“CF’LR 3211, the court must accept the

. facts:as alleged in the complaint as true act:ord‘them:e'v'ery possible favorable in‘fe're’ri‘caand ‘
‘determlne whether the facts as alleged fit: W|th|n any oognizable Iegal theory see Goldman v
. Metropolitan Life Ins. Co., 5NY3d 561 5’703i571 [2005] Dlsmlssal based upon documentary

" evidence is approprlate only where the “documentary ewdence submltted conciuswely

establishes a defense to the asserted clalms as a matter of law” (Leon v Mart/nez 84 NY2d 83
88 [1994]) However, allegations that are bare Iegai conclusmns or are mherently incredlble or

that are flatly contradlcted by the documentary evudence‘ are not accorded such favonabie

Nmferences and need not be accepted as true (see B/ond/ v Beekman H/II House Apt Corp ;

257 AD2d 76, 81 [1st Dept 1999], affd 94 NY2d 659 [2000])
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Labor Law § 193 provides:

1. No employer ehall make any deductlon from-the wages ofan .
employee, except deductions which: a. are made in accordance
with the provisions of any law or any rule or regulation issued by
any governmental agency; or b. are expressly authorized in

writing by the employee and are for the benefit of the employee ...
[such as] insurance premiums, pension or health and welfare
benefits, contributions to charitable organlzattons . and similar
payments for the beneflt of the employee. . ‘

Labor Law § 198 provides:
1-a. In any action instituted upon a wage;claim by an employee ...
in which the employee prevails, the court shall allow such
employee reasonable attorney’s fees. =
Labor Law § 216 provides:
1. No employer ... shall discharge: [or] Penalize ... any |

empioyee because such ernployee has made a complaint
to his employer

2. An employes may bring a civil actlon . against such
employer or person alleged tohave wolated the
provisions of this section. ... At.or before the :
commencement of any actuon under this, section, notice
thereof shall be sefved upon the attorney general by the _
employee. ‘
DISCUSSION

Labor Law § 193 -

Initially, defendants contend that Labor Law § 193 does not apply to plalntlff since. he was a
senior vice- president of WorIdW|de and, therefore, an executlve (Cohen % ACM Med Lab., 178 Misc
2d 130 [Sup Ct, Monroe Cty 1998) affd for reasons stated, 265 AD2d 839 [4th Dept 1999]). However,
“an ‘executive’ falls within the ambit of the protections affOrde'c‘thto ‘employees’ under sections‘t190‘ and
193 of the Labor Law” (Paohter v Bernard Hodes Group, lnc 10 NY3d 609, 612 rearg den/ed 11
NY3d 751 [2008]). Dlsmlssal of plamtlffs second cause of actlon on this ground IS therefore demed |

Labor Law § 193 prohlblts deductions from wages (see Matter of Hudacs v Frito- Ley, Inc 90 _

NY2d 342, 346-347 [1997]). Generally, bonus payments are dlscretlonary and, therefore, are not
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considered wages for the purpose of Labor L‘aw§‘ 193 (see Truelove v I\_to‘rtheast Capital&'Advisory,
95 NY-‘2‘d‘220, ‘223-224‘[2000]; Epifani V‘John__son, 65 ADBd 224, 2‘36-2‘37“‘ [2d Dept 2009]).
| In this case, plaintiff has aIIeged that t‘he 2009 and ‘2010 annual bonuses were “guaranteed
annual bonuses” (complaint, 1] 32) and “ordinarily the question of whether unpaid compensation
constltutes a dlscretlonary bonus or nonforfeltable earned wages is a questlon of fact" (Kap/an v
Cap/tal Co. of Am., 298 AD2d 110 111 [1st Dept 2002] lv den/ed 99 NY2d 510 [2003] Whlle a
drscretlonary bonus does not fall W|th|n the. amblt of Labor Law § 193 ] protectlon (Truelove 95 Ny2d
at: 223 224 Hunter v Deutsche Bank AG, N.Y. Branch, 56 AD3d 274 [1st Dept 2008]), a guaranteed
bonus more closely resembles an annual salary and accordlngly, dismissal of plalntlff’s second cause o
of aotronfor violation of Labor Law § 193 is d_em_ed. . | |
| .‘Retaliatio‘n‘ | B

N Labor Law § 215 bars dlsmlssal of an employee for Complalnlng 'to an employer about a
substantlve Labor Law violation (see Ep/fanl 65 AD3d at 235, QUIntﬂS v Pace Un/verSlty, 3 AD3d
246 [1st Dept 2005)). However, it also requlres that notlce be given to the attorney general [a]t or
before the commencement” of the actlon (see CroSIand v Clty of New York 140 F Supp 2d 300 312
[SD NY 2001] affd 54 Fed Appx 504 [2d Cir. 2002]) Ptamtnff has not aIIeged that he tlrnely served the o “

attorney general at, or prior to thls actlon S commenoement on February 7 2011 Rather aﬂer ‘
““““ o oL

dEfendants made this motion to dlsm|ss on Aprl| 4! 2011 p]aint|ff served the dttorney gFmeral (Gllky R
afﬂrmatlon f12). Since plaintiff notified the attorney general by letter dated Apnl 20, 2011 he falled to o |
t|mely‘comply with Labor Law § 215's reQUlrement,and, oons_equently, the-third ca_use of‘actlon is |

dismissed. ' ‘ oL _ |

| . Unjust Enrichment and‘quéntum Meruit,

“The theory of unjust enrichm‘ent lies as'a a c "nt,ract clalm Itis an obllgatlon that the Iaw

creates in the absence of any agreeme'nt” (Goldman‘ NY2D at 572 C/arkrF/tzpatr/ck Inc v Long Is - o

R. R Co., 70 NY2d 382, 388 [1987]) Slmllarly, a quantum merwt clalm is an obllgatlon mcurred by




the acceptance of goods or services with the r‘reasona‘ble exbectation- ot“‘paymj‘eht [but yvithoutan “
agreement] (see Heller v Kurs, 228 AD2d 263; 263-264 [1st Dept 1996]). - o

Plaintiff has alleged that he entered into a written cont.ract with Worldwide (complaint, "[[ 1‘6).
Since plaintiff has based his claim upon the Cbntract and its term, he is barred from seeking relief for
quasi-contract and unjust enrlchment (see Goldman 5 NY3d at 572 C/ark-Fltzpatr/ck 70 NY2d at
388 389 DelaCruzv Caddell Dry Dock & Repa/r CO Inc., 22 AD3d 404 405 [1st Dept 2005]) The
portion of defendants’ motion that seeks dlsmlssal of plalntlff’s flfth and S|xth causes of: actlon IS
therefore granted,

Attorneys Fees

Generally, attorneys’ fees are an |nc1dent of Iltlgatron and they may not be recovered |n the

absence of a contractual provrsmn statute or court rule t(sea Hoo,oerAssoc. v AGS Computara 74

NY2d 487 491 [1989]) In this actlon plalntrff has set“‘ hthe purportedly materlal terms of the o
Contract (complaint, 9 31- 35) but he: has not allege‘d thatthete was a contractual prows;on for
attorneys fees and; consequently the port|0n of defendants rnotlon that seeks dlsmlssal of the olalm g
for attorneys fees in the flrst and fourth cauees ot actlon |e granted | - |

Contract _ | ”

F’Iamtlff has alleged that the Cohtract was r3|gned by Worldwrde HOWever srnce the Indlwduat - |
Defendants and the Affiliated Compames were tnot SlgnétorléS to the [Con_tr‘act] no cause of actpon'~
for breach of contract can be asserted agalnst them” (Balk v 125 W. 92nd St Corp 24 AD3d 193 B

193 [1st Dept 2005]; Hampton Hall Pty Lto’ v G/obal Fund/ng Serwces Ltd 8‘2 AD3d 523, 504 ‘[1st ‘

Dept] Iv denled 17 NY3d 707, [201 1'])‘.‘” ‘r

Alter Ego Llablllty |

To 0vercome the hurdle that Only Wonldwlde was a sngnatory of the Oontract plalntlff seeks to o

lmpute liability for Worldwide’ $ conduct to the Indlvidual- Defendants and the Afflllated COmpanles He .

contends that the Individual Defendants had ownershrp mterests in each of the Afflllated Companles
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that Ben, Andrew and Ronald,were officers in each of the Affiliated Companiesrand that the Affiliated
Com:pan_i‘es had “an interrelation of-operatfons and -control common ‘ma‘nager'hent"and‘\‘cOmmOn
owners‘hip (complaint, ] 64) and that they * shared the same busrness address" (id., 1 61).

“Since, by definition, a corporation acts through its offlcers and drrectors to hold a
shareholder/officer ... personally liable, a plaintiff muSt do more than merely allege that the individual
engaged in |mproper acts or acted in ‘bad faith’ ‘while’ represéntlng the corporatlon .. [Rather, he
must allege] acts amounting to an abuse or perverswn of the corporate form” (Eqst Hamptonr Uhion
Free School Dist. v Sandpebble Bldrs., Inc., 16 NY3d 775 776 [201 1).

Common ownership and common control does not meet the threshold of complete domination
and-abuse of the corporate form for the- purpose of wrongdomg in the transactlon at issue (see East
Hampton 16-NY3d at 776 Matter of Morr/s v New York Steta Dept of Taxat/on & F/n 82 NY2d 135 :
141 142 [1993]; Nuevo EI Barr/o Rehab///taCIon de V/wenda y Econom/a lnc v More/ght Rea/ty Corp |
87.:A‘D3dr465 [1st Dept 201 1] Itamarl:vG/ordan”Dev. Corp. 298 AD2d 559 : 560 [2d Dept 2002]).
Tharefore the portlon of defendants’ motlon that seeks to dlsmlss plalntlffs complalnt againstthe
lndlwdual Defendants and the Afflllated Companles is granted

‘GONCLUSION

It is, therefore S o

ORDERED that the portion of defendants motlon that seeks to d|Sm|ss the second cause of
acttdn is denied; and it is further ‘_ | | “ | | | |

ORDERED that the portion of defendants motlon that Seeks to dlsmrss the thlrd fifth and sixth
causes of action and the claim for attorneys fees ln the flrst and fourth causes of actlon |s grantted
an‘d it |s further | |

ORDERED that the portipn of defendants rnotlon that seeks to dlsmlss the Complalnt ast |
agamst Dlstrlbutlon Management ConsolldatOrs LLC DMC Capltal Fundlng L.LC Cocoon

Innovatrons LLC, Copia Interactive, LLC Ben Longer Andraw Lowmger Edrth LoWrnger and

Page7of 8




Dated: wfz&’lnbu

o
P

Ronald Lowunger is granted and the comptarnt |s drsmlssed in lts entlrety as agalnst sald defendants

with costs and disbursements to said defendants as taxed by the Clerk of the Oourt and the Clerk is SR

drrected to enter judgement accordmgly in favor of said defendants and it is further
ORDERED that the actiOn is severed and c‘o’ntin‘ued ageinst Distribution Management ‘
Consolidators Worldwide, LLC and itis further | | |
ORDERED that the remalnlng partles are dlrected to appear for a prelrmlnary conference in-
Part 7 60 Centre Street Room 341 on JanUary 4 2012 at 11 OO A, M and it is further | “
| ORDERED that Dlstnbuhon Managements Consolldators Worldwude LLC is. dlrected to serve '

an answer to the complamt wnthm 20 days after serwce of a copy of thlS order wnth notlce of entry -

- This constitutes the Decision and Order o‘f,the‘ Cour‘t,\ ‘f\‘{'\“ |
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