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In this action to recover for personal injuries, plaintifl Sinisa Kekovic (“Kekovic™),
moves pursuant to CPLR 3126 for an order striking the answer of defendant 13" Street
[ntertainment, LLLC d/b/a Kiss & Fly Nightclub (13" Street™) on spoliation grounds, or in
the alternative granting Kekovic a negative inference against defendant at the time of trial.

This action ariscs [rom personal injurics Kekovic alleges to have suflered while a
patron at the Kiss & Tly Nightclub (the “nightclub™), owned by 13" Street. Kekovic alleges
that on September 20, 2009, while a patron of the nightclub, he was struck on the head and
face by a bottle of vodka, causing him “severe and permancnt personal injuries.” Kckovic
alleges that 13" Street was negligent in its ownership and operation of the nightelub, and that
its security personnel were negligent in allowing an intoxicated patron to remain on the
premises whilc visibly intoxicated. Kekovic also alleges that alcohol was served to his
alleged attacker, and that 13" Street over-served this person, whom 13" Street should have
known was visibly intoxicated.

On Scptember 22,2009, Kekovic’s counsel sent correspondence to 13 Street, putting
them on notice of the pending litigation, and to preserve the surveillance video from 10:00
pm Scptember 19, 2009 through 4:00 am September 20, 2009.

On Scptember, 24, 2009, Ryan Tarantino, 13" Street’s Director of Opcrations
(“Tarantino) sent a letter to Kekovice’s counsel, along with a DVD of the surveillance file for

the time period requested.

]




*4]

Kekovic asserts that the DVD sent by Tarantino was not of the night of the incident.
On April 19, 2011, Kckovic served on 13" Street a notice for Discovery and Inspection
requesting the video surveillance for the night of the incident. 13" Street responded that
they arc not in possession ol video of the subject premiscs on the night of the alleged
incident. Kekovic now asserts that 13" Street willfully or negligently destroyed key cvidence
with knowledgc that they were being suced.

In opposition, 13 Street submits the affidavit of Tarantino, who attests that he
provided Kekovic with the requested DVD on September 24, 2009, In addition, 13" Street
submits the transcript of Kekovic’s deposition, al which Kckovie testitied that after the
incident at the nightclub, he reported it to the police. Kekovic further testificd that the police
went to the nightelub, and “were checking out sceurily cameras to see what happened.”
Kekovic also testified that he was told by the police that they confiscated the video from the
nightclub, and told him that the picture on the vidco was not clcar.

Discussion

Spoliation is the destruction of evidence. “Although originally defined as intentional
destruction ol evidence arising out of a party’s bad (aith, the law concerning spoliation has
been extended to the nonintentional destruction of cvidence. . . . Under New York law,
spoliation sanctions are appropriate where a litigant, intentionally or negligently, disposes
of crucial items of evidence involved in an accident belore the adversary has an opportunity

to inspect them. .. . [D]ismissal [may]| be a viable remedy for loss ol a key picce ol evidence




that thereby precludes inspection.” Kirklandv. New York City Hous. Auth., 236 A.1).2d 170,
173 (1% Dep’t 1997).  “Necessary (o this burden is 4 showing of prejudice.” Baldwin v.
Gerard Avenue, LLC, 58 A.D.3d 484, 485 (1" Dep’t 2009).

Under CPLR 3126, “ifa court finds that a party destroyed evidence that *ought 1o have
been disclosed . . . , the court may make such orders with regard to the failure or rcfusal as
are just.” Ortegav. City of New York, 9N.Y.3d 69, 76 (2007). “A party sceking a sanction
pursuant to CPLR 3126 such as preclusion or dismissal is required to demonstrate that “a
litigant, intentionally or negligently, dispose[d] of crucial items of evidence . .. betore the
adversary ha[d] an opportunity to inspect them.™ Kirschen v. Marino, 16 A.D.3d 553, 555-
556 (2d Dept 2005) (quoting Kirkland v. New York City Hous. Auth., 236 A.D.2d 170,173
(1" Dept 1997). Discovery sanctions have also been employed against a litigant who had an
opportunity to safeguard evidence but failed to do so. See ¢.g. Amaris v. Sharp Elecs. Corp.,
304 A.D.2d 457 (1" Dept 2003), /v denied 1 N.Y.3d 507 (2004).

[owever, “‘[w]herc a party did not discard crucial evidence in an cffort to frustrate
discovery, and cannot be presumed to be responsible [or the disappearance of such evidence,
spoliation sanctions arc inappropriate.”™ Shay v. Mozer, Inc., 80 A.1.3d 687, 688 (2d Dept
2011), quoting Cordero v. Mirecle Cab Corp.. 51 A.D.3d 707,709 (2d Dept 2008); see also
O Reillyv. Yavorskiy, 300 A.D.2d 456 (2d Dept 2002), McLaughlinv. Brouillet, 289 A.D.2d

461 (2d Dept 2001).
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Accordingly, the sanction ol striking the answer is too severe where, as here, Kekovic
fails to establish that 13" Street intentionally or negligently disposed of the surveillance
DVD. It is not disputed that 13" Street promptly responded to Kekovic’s request for the
surveillance video, although it appears that a DVD for the wrong night was provided,

Kekovic submits an attorney aflidavit, which states that the DV scent by Tarantino
was not the DVD for the night of the incident. TTowever, it appears that Kekovic did not
promptly inspect the DVD that was sent by Tarantino on September 24, 2009, because he
waited almost ninceteen (19) months until April 19,2011 to serve its Notice [or Discovery and
Inspection again requesting the surveillance video.

While 13" Street has raised that possibility that the police may be in possession of the
survceillance video for the night of the incident, assuming the video no longer exists both
sides arc equally prejudiced by its abscnce. 'This, along with Kekovic’s delay in scc
attempting to retrieve the video for the correct night, Kekovic’s [ailure to establish any
culpable conduct on the part of 13th’s Street, the motion (o strike the answer, or in the
alternative for an adverse inference is denied.

Lastly, Kckovic’s argument that 13" Street should be sanctioned because it destroyed
the video as part of it’s normal “document destruction policy,” instead of securing it pursuant
to a “litigation hold™ is unpersuasive. It is undisputed that both 13" Strect and Kckovic
belicved that 13" Street provided the requested video to Kekovic on September 29, 2009,

It was Kckovic’s obligation to review the DV in a timely manner, and notify 13" Strect of




any problems or irrcgularitics. 1f'in [act 13" Street did destroy the surveillance footage, it
did so while under the good faith impression that it had alrcady been provided to Kekovic.
That Kekovic waited so long to notify 13" Street that the DVD produced was of the wrong
night should not result in sanctions to 13" Strect.

In accordance with the [oregoing, it is

ORDERED that the motion by plaintifl’ Sinisa Kekovic to strike the answer of
defendant [3" Street Entertainment, LLC d/b/a Kiss & Fly Nightclub on spoliation grounds,
or in the alternative granting Kekovic a negative inference against defendant at the time of
trial is denied.

This constitutes the decision and order of the court.
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