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Plaintiff, 
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Plaintiff commenced the instant action to recover damages for personal injuries she 

allegedly sustained when she tripped and fell on a metal sewage grate in the crosswalk near the 

northeast corner of Fifth Avenue and East 36th Street, New York, New York on January 4,2009. 

Defendant Empire City Subway (“ECS”) now moves for summary judgment dismissing 

plaintiffs complaint and all cross-claims against it on the ground that ECS did not create the 

alleged defect. Defendant Consolidated Edison, Inc. (“Con Ed”) cross-moves for summary 

judgment dismissing the complaint and all cross-claims against it on the grounds that it did not 
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create the alleged defect and that it did not o m  the metal grate. For the reasons set forth below, 

both ECS’s motion and Con Ed’s cross-motion are granted. 

On a motion for summary judgment, the movant bears the burden of presenting sufficient 

evidence to demonstrate the absence of any material issues of fact. See Wayburn v. Madison 

Land Ltd. Partnership, 282 A.D.2d 301 (lgt Dept 2001). Summary judgment should not be 

granted where there is any doubt as to the existence of a material issue o f  fact. See Zuckerman v. 

City nfNew York, 49 N.Y.2d 557, 562 (1980). Once the movant establishes a prima facie right to 

judgment as a matter of law, the burden shifts to the party opposing the motion to “produce 

evidentiary proof in admissible form sufficient to require a trial of material questions of fact on 

which he rests his claim.” Id. 

. . In the instant action, ECS is entitled to summary judgment as it has made out its prima 

facie case that it did not perform any work at the accident location prior to the date of the 

accident, and thus, did not create the alleged defect. As set forth in the sworn testimony of 

Cynthia Howard, a record searcher for the New York City Department o f  Transportation, a two 

year search was performed for work records at the location of plaintiffs accident. Ms. Howard 

testified that seventeen permits were found but none of the permits were issued to ECS. 

Additionally, as set forth in the affidavit of Calvin Gordon, Specialist for ECS, ECS only 

performed work west of the location where plaintiffs accident occurred. Specifically, ECS 

conducted trench work five feet north of the southerly crosswalk at Fifth Avenue and 361h Street. 

According to ECS records, ECS’s trench work did not involve any activity in the northeast corner 

of the intersection where plaintiff alleges her accident took place. In response, plaintiff fails to 

raise a triable issue of material fact as to whether ECS performed work at the location where 
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plaintiffs accident occurred. Thus, ECS’s motion for summary judgment is granted. 

Con Ed is also entitled to summary judgment as it has made out its prinia facie case that it 

did not create the alleged defect nor did it own the metal grate at issue. As set forth in the sworn 

testimony of Jennifer Teasley, Specialist for Con Ed, a two year search was performed for work 

done in the area where plaintiffs accident occurred, which included the general vicinity north, 

south, east and west of the intersection at issue. Ms. Teasley attested that no records were found 

that showed Con Ed work or facilities at or around the location of plaintiffs accident at the 

northeast corner of the intersection of Fifth Avenue and 36th Street. In response, plaintiff has 

failed to raise a triable issue of material fact as to whether Con Ed performed work at the location 

where plaintiffs accident occurred or whether Con Ed was in any way responsible for the 

maintenance of the metal grate. Thus, Con Ed’s cross-motion for summary judgment is granted. 

Although plaintiff asserts that both ECS’s motion and Con Ed’s cross-motion are 

premature as discovery is incomplete, such argument is without merit. “The mere hope or 

speculation that evidence sufficient to defeat a motion for summary judgment may be uncovered 

during the discovery process is insufficient to deny the motion.” Davila v. New York City Transit 

Auth., 66 A.D.3d 952,953-54 (2nd Dept 2009); see also Brown v. Bauman, 42 A.D.3d 390,392- 

93 (1st Dept 2007). In the instant case, both ECS and Con Ed assert by persons with personal 

knowledge of the material facts that a two year search was conducted for any records of work 

done in the area where plaintiff tripped and fell. Both defendants assert that no records were 

found of any work done for two years prior to and including the date of plaintiffs accident. 

Accordingly, ECS’s motion for summary judgment is granted and Con Ed’s cross-motion 

for summary judgment is granted. Plaintiff’s complaint and any cross-claims are dismissed 
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against ECS and Con Ed only. The Clerk is directed to enter judgment in favor of ECS and Con 

Ed and against plaintiff, This constitutes the decision and order of the court. 

Enter: “r( 
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