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[1 3]

Pro Player Funding, LLC (“pctitioner;’) brings two separate petitions seeking orders and
judgments directing the clerk of the court to accept and file confessional judgments — one
judgment executed in the first action by non-party debtor William Joseph (“Joseph™) and two
judgments executed in the second action by non-party debtor Michael Bennett (“Bennett”). The
court will consolidate these two motions for disposition. The court grants petitioner’s petitions
for the reasons set forth below.

The relevant facts are as follows, Petitioner entered into a Loan Agreement with Joseph
where petitioner agrged to lend him money under the terms set forth in the Loan Agreement. The
Loan Agreement provided that Joseph was required to execute an affidavit of confession in
connection with the note under which Joseph authorized entry of judgment in New York County,
New York in the event of a default. Joseph executed such a confessional judgment. Shortly after
entering into the agreement, Joseph defaulted on his loan.

Petitioner also entéréd into two Loan Agreements with Bennett where petitioner agréed to
lend him money under the terms set forth in the Loan Agreements. As with Joseph, these

agreements also provided that Bennett was required to execute affidavits of confession in

" connection with the notes under which Bennett authorized entry of judgment in New York

County, New York in the event of a default. Bennett executed a confessional judgment with
respect to each of the two loans made. Benneﬁ defaulted on both loans.

On August 12, 2011, petitioner presented to the Clerk of the County of New York
(“respondent”) the judgment of confession executed by Joseph. Respondent refused to enter the ;
judgment. Petitioner states that the élerk refused to enter judgment on the ground that the terms

of the affidavit executed by Joseph stating the sum for which judgment may be entered appeared




usurious on its face because he was charged a 34 percent interest rate per annum on certain
portions of the Joan. Respondent counters that the reason the clerk did not enter the judgment is
because the clerk did not have statutory authority enter the judgment where the interest rate was
over 25 percent per annum as doing so would risk violating the usury laws. In any event,

respondent refused to enter the judgment of confession presented and also indicated that it would

not accept the confessions of judgment executed by Bennett for the same reason that it would not

accept Joseph's confession of judgment. Petitioner now brings these Article 78 actions seeking

orders directing the clerk to enter the confessional judgment of Joseph and the two confessional

Judgments of Bennett.

This court has jurisdiction to hear the instant action because CPLR § 7803(1) empowers

" " this court to make a determination as to “whether the body or officer failed to perform a duty

' enjoined upon it by law” and § 7803(3) empowers this court to determine whether a

determination was made in violation of lawful procedure or affected by an error of law. In this

regard, the court finds that Clerk of the County of New York failed to perform a duty enjoined

upon it by law when it failed to enter the confessional judgment for the reasons set fc;rth below.
CPLR § 3218, which addresses judgments by confession, states the following:

(a) Affidavit of defendant. Except as provided in section thirty-two
hundred one, a judgment by confession may be entered, without an
action, either for money due or to become due, or to secure the
plaintiff against a contingent liability in behalf of the defendant, or
both, upon an affidavit executed by the defendant;

1. stating the sum for which judgment may be entered, authorizing
the entry of judgment, and stating the county where the defendant
resides or if he is a non-resident, the county in which entry is

authorized;




2. if the judgment to be confessed is for money due or to become
due, stating concisely the facts out of which the debt arose and
- showing that the sum confessed is justly due or to become due; and

3. If the judgment to be confessed is for the purpose of securing the

plaintiff against a contingent liability, stating concisely the facts
constituting the liability and showing that the sum confessed does not

exceed the amount of liability.

(b) Entry of judgment. At any time within three years after the
affidavit is executed, it may be filed with the clerk of the county
where the defendant stated in his affidavit that he resided when it was
executed, or if the defendant was then a non-resident, with the clerk
of the county designated in the affidavit. Thereupon the clerk shall
enter a judgment in the supreme court for the sum confessed. He
shall tax costs to the amount of fifteen dollars, besides disbursements
taxable in an action. The judgment may be docketed and enforced in
the same manner and with the same effect as a judgment in an action
in the supreme court. No judgment by confession may be entered
after the defendant’s death.

The First Department has stated that a c_onfés_s.ional judgment has “all of the qualities, incidents and
attributes of a judgment on a verdict, including a presumption as to its validity,” See Giryluk v
Giryluk, 30 A.D.2d 22, 23 (1" Dept 1968).

The court finds that respondent failed to perform a duty enjoined upon it by law when it
refused to enter the confessional judgments. Petitioner had undisputedly met all of the conditions
required to be present in an affidavit pursuant to CPLR 3218(a) before a judgment could be entered.
Joseph and Bennett’s afﬁdavits state the sum for which judgment may be entered, authorizes the
entry of judgment, authorizes the entry of judgment in New York County and states the facts out of
which the debt arose and shows that the sum confessed is due or about to become due. Therefore,
pursuant to § 3218(b), respondent .was required to enter the judgments since properly executed

affidavits were presented to the clerk within three years of execution. Further, as the First




Department has found that confessional judgments are presumed to be valid and there is nothing in
CPLR 3218 giving the clerk discretion to reject the terms of the affidavits for underlying substantive
reasons, the clerk was without authority to question the va.lidity of the terms and required to enter
the judgments for the sum confessed as long as the affidavits included the requirements set forth in
§ 3218(a). In the event that Joseph or Bennett, the non-party debtors contest the terms of the

Judgments, each may file a plenary action to vacate the judgment(s).

Respondent’s argument that it did not have authority to enter the judgments is without merit.

In order to reach the conclusion that the clerk did not have authority to enter the judgments because

the interest rate charged by petitioner may be usurious, respondent, by its own admission, had to turn
to General Obligations Law § 5-501 and Penal Law §§ 190.40 and 190.42. Respondent argues that |
General Obligations Law § 5-501 does not expressly permit the interest on a loan at a rate of 34
percent. However, to conduct such analysis going beyond CPLR § 3218 — which directs the clerk
to enter the confessional judgment as long as the affidavit meets the requirements set forth in §
3218(a) - is outside the scope of the clerk’s duties for the reasons discussed above. Moreover, if
respondent were permitted to conduct the legal analysis required to determine that the interest rate
charged may violate the usury laws, there would be nothing prohibiting respondent from making the
final legal determination of whether the interest rates did actually violate the usury laws.

Accordingly, the court directs respondent to file and enter the confessional judgments

~executed by non-parties J oseph and Bennett. The court declines to make a determination regarding

petitioner’s request for attorneys fees and costs at this time as that determination is outside the scope




of this proceeding. This constitutes the deciston, order and judgment of this court.
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CYNTHIA S. KERN
J.S.C.



