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AMERICAN AUTOMOBILE INSURANCE
COMPANY alslol Greg and Deborah Wasser,

Plaintiff,

- against -

ASIITON CONSTRUCTION, fNC., SAFEWA Y
ELECTRICAL CONTRACTORS, INC., ELM
AIR CONDITIONING CORP., and E & M
HARDWOOD FLOORING CORP ..

Defend<U1ts.
..........................••...............•............••..... )(

CANTER LAW FIRM, P.C .
Attorney for Plaintiff
123 Main Street, 14th Floor
White Plains, New York 10601

WADE CLARK MULCAHY
Altorney for Ashton Construction, Inc,
111 Broadway, 9th Floor
New York, New York 10006

MILBER MAKRIS PLOUSADIS
Attorney for Safeway Electrical Contractors, Inc.
1000 Woodbury Road, Suite 402
Woodbury, New York 11797

EPSTEIN FRANKINI & GRAMMATICO
Attorney [or Elm Air Conditioning Corp.
45 Crossways Park Drive #102
Woodbury, New York 11797

BELLO & LARKIN
Attorney for E & M Ilard wood Flooring, Corp.
150 Motor Parkway, Suite 405
Hauppauge, New York 11788

Upon the reading and filing of the following papers in this milner: (I) Notice of Motion/Order to Show Cause by the
defendant Ashton Construction, Inc. [/./004J, dated August 12,2011, and supporting papers I -15; (2) Notice of Motion/Order
10Show Cause by the defendant Elm Air Conditioning Corp. [#005], dated August 19, :2011, and supporting papers 29 - 32; (3)
Notice of Motion/Order 10 Show Cause by the defendant E&M Hardwood FlooringCorp. [#006], dated August 30, 2011, and
supporting papers 37 - 42: (4) Notice of Mati on/Order to Show Cause by the defendant Safeway Electrical Contractors Inc.(II007j,
dated August30, 20 11. and supporting papers 45 - 48; (5) Affirmation in Opposition by the plaintiff, dated August26, 20 11, and
suppol1ing papers 16 - 25; (6) Affirmation in Opposition hy the plaintiff, dated August 29, 2011, and Supp0l1ing papers 33 - 34;
(7) Affit"lmllioll in Opposition by the plaintiff, dated Sept8mbcr 1,2011, and Slipp0l1ing papers 43 - 44; (8) Reply Affirmation
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by IllL' dci<.·ndalll Ash lOll COIISll·uctiOll. lile ,dal<:d S..:ptelllber2. 20 I I. and supponing paptrs 26·2:':, (()) Reply i\rtinnallull by
the lklcndanl!J1ll /\ir' Conditioning Corp" d21{ul Seplcmbcr .20. .2011. and supporting paptrs 35 - 36. (10) OdE'r in earm:ra
submissiull bv lilt piaimiIT ..I() -) I i,nlc! ,tiILI k,ll ill=, COUII.'ci,; (IIill dlgUliltlit$ ill .'tlPPOI (tlj' "lid 0PPU$ccllO tile 1,\61il'Ii): and no\\'

UPON DUI' Dl,L1BERAIION AND CONSIDERATION BY II IE COURT "fthe [()regoing paper,_
the motion is decided as rollows: it is

ORDERED that these motions are hereby consolidated for purposes of this determination: and it
is further

ORDERED that this motion by the defendant Ashton Construction, Ine. for an order pursuant to
CPLR 3126 cOl1lpellmg the plamtillto disclose certall1 reports and materials, or in the alternative.
precludll1g the plamtiffholl1 presenting evidence and/or testimony at tnal is granted to the extent that the
plainti IT is directed to ddiver to the 11l0vants the report of its cause and orIgin investigator dated March
6. 2007.and a list 01"all items said investigator moved within, or removed from, the home oCthe
plaintiff's subrogor within 15 days of the service of a copy of this order with notice of entry. and is
otherwise del1led; and it is furtber

ORDERED that this motion (incorrectly designated as a cross motion) by the defendant Elm Air
Conditioning Corp. Cor an order pursuant to cruz 3126 compelling the piainti1T to disclose certain
reports and materials, or in the alternative, precluding the plaintiff from presenting evidence and/or
testimony at trial IS gnmted to the extent that the plaintiff is directed to deliver to the movants the report
or its cause and origin investigator dated March 6, 2007, and a list of all items said investigator moved
within, or removed from, the home oflhe plaintiffs subrogor within 15 days of the service ora copy of
thiS order with notice of entry, and is otherwise denied; and it is fmther

ORDERED that this motion (incorrectly designated as a cross motion) by the defendant E&l'vl
Hardwood Flooring Corp. for an order pursuant to CPLR 3126 compelling the plaintiff to disclose
certain reports and materials, or in the alternative. precluding the plaintilT from presenting evidence
and/or testimony at trial IS granted to the extent that the plamtilfis directed to deltver to the movants the
report of its cause and origIn investigator dated March 6. 2007. and a list of all items said investigator
moved wilhlll, or removed from, the home of the plaintiff's subrogor within] 5 days of the scrvice ora
copy of this order \vith notice of ell try, and is othervvise denied; and it is further

ORDERED that this unopposed motion (incorrectly designated as a cross motion) by the
detCndant Salcway Electrical Contractors, Inc. for an order pursuant to CPLR 3126 compelllllg the
plaint1lfto disclose certain reports and materials, or in the alternative, precluding the plaintiff from
presenting evidence ami/ol' tes1imony at trial is granted to the extent that the plaintillis directed to
deliver to the movants the report or its cause and origin investigator dated l'v1arch 6. 2007, and a list of all
Items said inVl'stigatol' moved within. or removed tl'om. the home or the plaintilrs subrogor within 15
days 01"the servIce ora copy orthls order with notice ofenlry, and IS otherwise denied.

This is an action to recover damages sustained by the plaintiff, as insurer and subrogee of Greg
Wasser and Deborah Wasser, after it \vas obligated to pay its insureds' claims arising from a fire III the
basement (lfthelr single-fi.llnily home located at 60 Swans Neck Lane, Water Mill, New York. The lire.

[* 2]



AJllcncan Auh)lllnblll...' fns Co, v Ashton CCltlstruct!U!1. Inc
Indc,-: No. 09-3B968
Page No _,

\vhich occurred on Ncm.:mhcr 17. 1006, started shortl}' ancr the home \-\'as renovated by the defendants.
The plainliiTallcgcs that the fire ongmated In the basement ceiling o1'll1e ,,-Vasser's home. above thl...'
HV I\C system. due to an electrical fault and electrical arcing in non-metallic cables as a result of
penetr<.ltion by a nail and/or staple installed during the renovation. The defendant Ashton ConstructIOn.
JnL:. (Ashton) vvas tbe general contractor Corthe: renovation. The defendant Elm Air Conditioning Corp.
(Elm) was res pons Ible for the installation of the j 1VAC system. The defendant E&M j-!ard\vood
l''\ooring Corp (L&M) installed the flooring above the location wcre the nail or staple allegedly caused
this fire. The defendant Safl:\vay Electncal Contractors, lnc (Safeway) completed the electrical work for
the renovation.

It is undisputed that the plaintiffs c1allns adjuster retained Connell, Nolan Associates, Inc
(Connell), a /"ire cause and origin firm, to inspect the Wasser home on November 20, 2006. On or aboul
November 21, 2006, the plaintiff retained Craig/is Ltd. (Craig) to represent its subrogation interests in
this matter. By letters dated November 22, 2006 or November 27, 2006, depending on the individual
defendant, Craig notified the defendants ofthclf possible involvement in the matter, and theIr
"opportunity to participate in the investigation of the loss." Thereafter, the parties conducted a.10int
inspection of the Wasser home on December 14, 2006. The defendants later bcc<1me aware that the
plaintiff's cause and origin expert had previously inspected the Wasser home, and each served a notice
of discovery and inspection for discovery relative to that inspection,

The plaintiJThas refused to exchange, among other things, Connell's report dated March 6, 2007,
which includes its flnding regarding its inspection on November 20, 2006. Ashton now movcs for an
order compelling the plaintiff to disclose all reports and materials prepared by Connell, all findings of
Connell, and <I list of all items that Connell moved at and/or removed from the Wasser residence, or in
the alternative, precluding the plaintiff fTom presentmg evidence and/or testimony at trial. The plamtilf
asserts that the discovery sought is privileged and not discoverable because it was prepared aner the
decision to pay the \\/asser's claim, after subrogation counsel was retained, and at the direction ot'
plmntiff's subrogation counsel.

It is well settled that the party asserting the statutory privilege for material prepared in
antiCIpation of litigation "bears the burden of demonstrating that the material it seeks to \.vithhold is
immune !Tom discovery (citation omitted) by identifying the particular material with respect 10 which the
privilege is asserted and establishing with speCIficity that the material was prepared exclusively in
antIcipation oClitigation" (Bombard IIAmico Mut. IllS. Co., 11 ;\D3d 047, 783 NYS2d 8511d Dcpl
20041; see a/so Koump IISmitlt, 25 NY2d 2B7, 303 NYS2d B581l969J; New York Mar. & Gen. III.\".
Co. II. SiriulAm. 1m'. Co" 83 i\D3d 1019,923 NYS2d 330 [.ld \)ept 20111; Caruso v. Northeast
EmergelU.y Med. Assocs., P.c., 85 /\D3d 1502,926 NYS2d 70113c1 Ocpt 201 r]). Ciencrally, reports
which an insurer utilizes ill the process or deciding vvhether to payor reject a clmll1 arc not privileged as
they arc dcemed part or the regular business oLll1l11surance company (Rosario II. NONIi Cell. Ho.\p., 40
AD3d 323. 835 NYS2d 181 lIst Dept 2007]; LalU/mark Ins. Co. II Beau Rivage Rest., 121 /\[)ld 98,
509 NYS2d 8]912d Dept 1986]; Mil/en Indus. IIAmerican Mut. Liab. In.\'. CO..37 AD2d 817, 324
N YS2d 930 11st Dept 1971 D. In additIon, said reports are discoverable even if "mixed/multi-purpose"
reports. used to determine coverage of the claim and motiv<lted. in part by the potential ror litigation
(Bombard v Amiw /14111. Ins. Co.. supra).
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In matters involving claims by its insured. the determining t~lCtor In deCiding whetht'r an \'\pcrt"s
report was prepared in the rq:ular course of business or C:-..:clUSlvclyIC))" anticipated litigation IS the dute
that the insurer made ~lllrm deciSIOn to disclaim coverage. rather than the dme the lllsurer has reason to
l11vestigate the legitimacy of the loss (Landmark Ins. Co. v Beau Rivage Rest., supra). LIkewise, in this
action, the relevant dale IS the date that the plaintifTmade the Enn deCision to litigate its subrogation
clull11s herein. Nor is the date that the plaintiffretamed a representative to investigate the possibility or
seekl1lg subrogation, by itself. sufficient to establish that it has made a firm decision to litigate the Issue
(Lmulnwrk IllS. Co. v Beall Rivage Rest .. id).

The plaintiffs cbims adjuster. Joseph Dougherty(Dougherty),. was deposed on March 3, 2011.
He testified that he retained Connell as the cause and origm expert on this claim, and that he arranged to
meet Connell at the Wasser home on November 20,2006. After the inspection, the Connell
representative indicated that the lire started in the basement soffit, and that "he suspected that wiring was
the cause oCtile lire, but beyond that he did not know." Dougherty stated that he believes American
Fire, a company hired by the plaintiff to do emergency clean up, was present at the Wasser home on the
date of his inspection. He did not remove any wires or material from the home that day, and he was not
aware of anyone else doing so. Dougherty further testilled that he did not recall seeing a report from
Connell after the inspection, that any loss over $100,000 is reported to the subrogation unit that the
subrogation unit decides if a cause and origin report is required, and that, in this instance, Craig would
arrange for any additional experts. Craig was the independent subrogation vendor hired to investigate
potentldl subrogation claims.

In opposition to the motion, the plaintiff submits an aftirmatioll from lts attorney which states
that "[ljhc report was not prepared (and Connell was not requested to prepare the report) until vv'Cllafter
the initial investigation on November 20, 2006 regarding whether the tlre was caused by arson, .. or due
to the potential j~lUltof some other person, party or entity." In addition, counsel for the plaintilT submits
a copy of lhe Connell report, dated March 6, 2007, and a copy of the round table report created by
Dougherty dated December 12,2006, for il1 camera review by the Court. Initially, the Court notes that
the Connell report indicates on Its face that it has been "[r]equested by: Mr. Joseph Dougherty." The
report goes on to state: "1.pJursuant to your instructions. on November 20,2006, examination was made
of the premIses ... rtlhe purpose of this examinatIon was to determine the point of'origin and cause of
[the I lire, which occurred -, 1n addition, the report notes that Connell's examination was conducted in
the presence or"Timothy Ashtol1, General Contractor lor the renovation. and the PrinCIpal oCAshton
Construction ... ," a clear indication that the report \vas not made exclusively in anticipation of litlgatlOiL

Arter a review of the record. and after in camero review of the subject report, the Court linds that
the pIainllfT bas failed to establish the said report was "prepared exclUSIvely 111anticipatIon of litigatiOlf'
(Bombard \I Amiea Mm. lus. Co., .l'upra). This is true notwithstanding the possibilily that the report
was not set down in writing until well aller Connell's inspection, and after the plamtiffs dCC1Sl0I1to pay
the insureds' cl,wns. Accordingly, Ashton's motion to compel is granted to the extent that the plaintifT
is dIrected to deliver to Ashton the report or Its cause and origm 1I1vestigator dated March 6. 2007, and a
list of all Items said 1l1Vestlgator moveu within, or removed !hm1 the Wasser home.
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Elm now moves for an order compcJlmg the plaintdTto chsclose all reports and matenals
prepared by Connell. all findings or Connell. and a list orall items that Connell moved at and/or
removed from the ')-hlsser residence. or in the alternative, precluding the plaintiff from presentll1g
evidence and/or test11110nyat tnal The motion IS essentially the same as the Ashton motlOn herein. and
the plaintiff's oppOSItion is a reassertion of its opposition to the Ashton motion. Accordmgly. for the
reasons set forth hen:inabove. Elm's motion is granted to the extent that the plaintiff is directed to
deliver to 1·:lmthe report or its cause and origm investigator dated March 6, ZOO?, and a list of all items
said lllvestlgator moved 'vvithin,or removed from the ,",Vasserhome.

E&M now moves for an order compelling the plaintiff to disclose all reports and materials
prepared by Connell, all findings of Connell, and a list of all items that Connell moved at and/or
removed from the Wasser residence. or in the alternative, precluding the plaintiffh-om presenting
evidence and/or testimony at triaL The motion is essentially the same as the Ashton motion herem, and
the plainti rfs opposition is a reassertion of its opposition to the Ashton motion_ Accordingly, for the
reasons set forth hereinabove, E&M's motion is granted to the extent that the plaintiffis directed to
deltver to E&M the report of its cause and origin investigator dated March 6, 2007, and a list of all items
said investigator moved within, or removed tram the Wasser home.

Safeway now moves j'()f an order compellIng the plaintiff to disclose all reports and materials
prepared by Connell, all j-indings of Connell, and a list of all items that COimell moved at and/or
removed from the Wasser residence, or in the alternative, precluding the plaintiff from presenting
evidence and/or testimony at trial. The motion is essentiaJJy the same as the Ashton motion herein, and
the motion appears to be unopposed. However, the Court has considered the plaintiff's opposition as set
J(wth in the Ashton motion. Aecordmgly, for the reasons set forth hereinabove, Safeway's motion is
granted to the extent that the plaintifTis directed to deliver to Sal'cway the report oCits cause and ongin
investigator dated March 6, 2007. and a list of all items said investigator moved withm, or removed from
the Wasser home.

The Court direCls that the defendant Ashton Construction, Inc. or, if necessary another movant.
serve the plaintifr \vith a copy or this order vvithnotice of entry, and that the plaintllT st:rve upon the four
1110vantsthe disclosure ordered hercm within] 5 days or said scrvice.

Dated:
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