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SHORT FORM ORDER

.... 

T"-

SUPREME COURT - STATE OF NEW YORK
COUN OF NASSAU

Present:
Hon. Thomas Feinman

Justice

In the Mattr of the Petition of

BRIN BENES for Judicial approval of a Strtu
Settement Anuity Sale and Assignent Agreement
with LAVENDER FUNING, LLC, pursuat to
Arcle 5 Title 17 of the New York General Obligations
Law

Petitioner,

- agains -

AMRICAN GENERA ANITY SERVICE

CORPORATION and AMRICAN INTERNATIONAL

LIFE ASSURNCE COMPANY OF NEW YORK
N/KA UND STATES LIFE INSURCE
COMPANY IN THE CITY OF NEW YORK

Respondents.

The followig papers read on this motion:

Order to Show Cause and Afdavits...............
Affrmation in Opposition........................ 

.....

Reply Affrmation...........................................

Relief Request

TRS, PART 13
NASSAU COUNTY

INEX NO. 14957/11

MOTION SUBMISSION
DATE: 11/23/11

MOTION SEQUECE
NO.

N/A
N/A

The petitioner initiates ths special procedig, by way of Order to Show Caus, for an order

approvig the trfer of stcted settlement payment rights frm Brian Benes, (herein referred

to as "Benes ), to petioner, Lavender Fundig, LLC, (hereinaf refer to as "Lavender

Lavender seeks approval of the transfer of cen sttued settement payment rights under

the New York Strcted Settlement Protetion Act, (hereinaer referred to as "SSP A' Benes, a

resident of the State of New York, County of Nassau, curently resides at 10 Thh Lane,

Levittown, New York. Benes is the beeficiar of stctu settement ageement date May 12,

2010 tht provides that Benes is entitled to monthy payment amounts of one thousand seven

hundred niety and 00/100 dollar, ($1,790.00), stag June 12, 2010, endig May 12 2040.
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Benes, under the terms of the proposed Strctued Settement Anuity Sale and Assignent
Agreement with Lavender intends to trfer and sell his rights to six (60) monthy payments of
one thousand seven hundred ninety and 00/100 dollar, ($1 790.00), commencing October 12, 2011

though and including September 12 2016.

The aggregate amount of payments to be trfered to Lavender tota one hundrd seven

thousand four hundred and 00/100 dollar, ($107,400.00). The net amount Lavender agrs to pay

Benes is eighty thousand and 00/100 dollar, ($80,000.00).

Ap,plicable Law

The SSP A wa enated as a result of concern that the stctu settlement payees 
espeially prone to being victimize and quickly dissipatig their awards. (In re Petition of
Settlement Funding of New York, LLC 761 NYS2d 816). "The SSPA protects payees from being
taen advantae of by businesses seeking to acquie the payee s stctued settlement payment

rights" and discourages such transfers by requirig speial procgs seking judicial approval of
the transfer. (Id. Genera Obligations Law 1705 and 5-1706). A proposed tranfer of a porton
ofpayee s strctued settement for less than haf its present discounted value found not to be
in the payee s "best inteest", as requir by the Strctu Settement Protection Act (SSP A). (Id,
McKiey s Genera Obligations Law 1706(b)). The payee s willingness to transfer the

settlement "ha no bearg on the cour' detnaton of whether the interest rate paid by the
tranfer is 'fai and reasonale' with the meag of Strcted Settement Protection Act
(SSPA). (/d.

General Obligations Law 1703 , effecve July 1 , 2002, provides the following required
disclosure:

(a) the amounts and due dates of the stctu settlement payments to be trsferr;

(b) the agegate amount of such payments;

( c) the discounte present value of the payments to be tranferd, which shall be
identified as the "caculation of curent value of the trferr strctued setlement
payments under federal stdars for valuing anuities , and the amount of the
applicable federa rate use in caculatig such discounte present value; .

(d) the price quote ftom the origina anuity issuer, or, if such price quote is not
readily avaiable ftom the origin anuity issuer, then a price quite ftom two other
anuity issuers tht reflects the curnt cost of purchaing a comparble anuity for
the agegate amount of payments to be trsferred;

(e) the gross advance amount and the anua discount rate, compounded monthy,
used to determe such figue;

(f) an itemze listig of all commissions, fees, cost, expenses and charges payable
by the payee or deductible from the gross amount otherse payable to the payee and
the tota amount of such fees;

[* 2]



(g) the net advance amount including the sttement: "The net cash payment you

receive in ths traction frm the buyer wa deted by applyig the specified

discount rate to the amount of futue payments received by the buyer, less the tota

amount of commssions, fees, costs expes and chages payable by you

(h) the amount of any penaties or liquidate daes payable by the payee in the

event of any breh of the tranfer agment by the payee; and

(i) a statement tht the payee ha the right to cacel the transfer agement, without

penaty or fuer obligation, no later than the th business day afr the date the

agement is signed by the payee.

General Obligations Law 
1706 provides tht the tranfer mus be in the best interest of

the payee, the tranaction is fai and reasonable, and the payee ha been advise in wrtig to seek

independent professiona advice regardig the trfer and ha either recived such advice, or

knowigly waived such advice in wrting. "' (D)iscounted preset value' mea the present value of

futue payments, as deteed by discountig such payments to the present using the most recently

published applicable fedra rate for detenig the present value of an anuity, as issued by the

United States Internal Revenue Serce." (General Obligatons Law 1701(c)).

The primar purse of the SSP A is to protect reipients oflong-term stctud settements

from being victimized by companes aggrssively sekig the acuisition of their rights to

guaanteed strctu settement payments." (321 Henderson Receivables Origination, LLC 
v. Lugo,

889 NYS2d 508). The Cour must indepndetly detee, in its discreon, whether ''te transfer

is in the best inteest of the payee, tang into acount the welfare and support of the payee
dependents, and whether the trsation, includin the discount rate us to determe the gross

advance amount and fees and expenses used to determine the net advance amount, are 
fair and

reasonable" (emphais added. (In re Petition of Settlement Funding of New York, LLC, supra,

citig General Obligatons Law 1706(b)). "Ths is a two pronged test to be applied in evaluating
the pares' agment. " (321 Henderson Receivables Origination, LLC, supra).

The bet inteest determinaton, at the Cour' s discreon, involves consideration of several

facts and circumstces concerg the payee, includg the payee s age, menta capacity, matuty
level

, "

abilty to show sucient income th is independent of the payments sought for transfer , and

abilty to provide for payee s dependents. (321 Henderson Receivables Origination, LLC, supra).

The best interst prong should be assessed on a cae by case basis givig specific considertion to

such factors as the payee s age; menta and physica capacity, matuty level; abilty to show

sufcient income that is independent of the payments sougt for transfer; capacity to provide for the

welfar and support of the payee s dependents; the need for medcal tratent; the stte purose

for the trsfer; and the demonstred abilty of the payee to appreiate the ficial terms and

consequences of the proposed trfer based upn independent legal and fiancial advice. (Whitney

v. LM Property, 3375/2011 NYL June 24, 2011; citig Matter of Settlement Capital Corporation,

fBallosJ, 1 Misc3d 446). The "best inteest" considertion is separte and independent of the

consideration of whether the trfer is "fai and reanable (In re Petition of Settlement Funding

of New York, LLC, supra). A Payee who despertely needed cash to obta "life sustang medcal

treatment for a love one" in the fac of havig no other alterntive mea of rasing money would

serve a payee s best interest in the face ofa "life and death emergency (Id. The Cour found the

tranfer wa not in a 21 year old payee s best interest when the payee ha a ndent, without any

info concerg the putative father, and the reuest for fuds to purchae a vehicle were not

explamed. (321 Hendrson Receivables Origination, LLC, supra).
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The 'best inteest' stadad under SSPA reuirs a ca by cas anysis to determine

whether the propose trfer of strtued settement payments, which wer designed to pr serve

the injured peon s long-term finacial securty, will provide 
neeed fiancial rescue Without

jeopardig or irarly impag ficial securty aforded to the payee and his or her
dependents by the periodic payments. (In re Settlement Capital Corp., 

769 NYS2d 817). 

explanation as to why the payee has an imed nee for the trfer of fuds, or lump sum, is

taen into consideration. (Whitney, supra, citing In re Settlement Capital Corp.
194 Misc2d 711).

A payee who ha not "enjoyed the beefits of wise and unbiased counsel in the management

of her financial afai" and waved her right to consult with an indepdent professional, confed

the cour' s impression that the payee did not fuy apreiate the conseuences of her transfer.

(Whitney v. LM Property, supra).

The proposed trsfer of the porton of the payee stctd settement whch would result

in the trferee payig "less than haf of settement's present discunte value" was not fair and

reaonable as reuired by SSP A. (In re Petition of Settlement Funding of New York, LLC, supra).

The interest rate paid for the tranfer of a strd settement of "no more th 8% would be fai

and reasnable" under SSP A whereby the trfer does not chage counel fees and cost to the

payee as a trsfer expense. (Id, citig Gener Obligations Law ~5-1701(5)).

Discussion

In the cae at bar, the proposed tranfer involves the trfer of 
the aggregate amount of one

hundred seven thousand four hundr and 00/100 dollar, ($107,400.00), at a discounted present

value of one hundrd thousad seven hundr sevente and 20/100 dollar, ($100,717.20), with

a net payment to the payee, of eighty thousd and 00/100 dollar, ($80 000.00).

Whe ths Cour finds tht the payment is "fai and reonable , the send prong of ths test

requires ths Cour to determe whether the tranfer is in the payee s "best interest" . Benes avers

that he intends to use the procee for reais to an old home tht he recently purhas, includig

a new roof, floor, bathoom and appliances. However, Benes, does not provide any documentation

to substatiate his submissions.

Conclusion

In light of the foregoing, the instat motion is dened with leave to reew to allow Benes an

opportty to provide documentation supportg his submission tht he intends to use the proposed

net amount payment of eighty thousd and 00/100 dolla, ($80,000.00), towards repai to his

newly purchased home.

. ..

Dated: December 12, 2011

ENTERED
DEC 15 2011

NA'S.U COUNTY

0t CLIRK'S OFFICE

cc: Pars & Chaikan PLLC
Brian Benes
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