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.- 

PART ~2 

MOTION DATE 

MOTION SEQ. NO. 

MOTION CAL. NO. K 7 - e  I 

i'(,\,v'( t L 1  .A L L ' L  to, \ ( V d \ ~  (L The following papers, numbered 1 to  were read on this motion to/for I 
PAPERF NUMBERED -' 

Notice of Motion/ Order to Show Cause - Affldavits - Exhibits ... 
Answering Affidavlts - Exhibits 

Replylng Affidavits -. 

Cross-Motion: n Yes A0 

Upon the foregolng papers, it is ordered that this motion 
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lndex No. 10788411 I 

Argued: 912711 1 
Petitioner, 

DECISION & ORDER 
For Leave lo Serve a Late Notice of Claim, Nunc Pro 
Tunc, 

-against- 

THE ClTY OF NEW YORK, THE NEW YOKK F I L E D  
CITY TRANSIT AUTHORITY and THE 
METROPOLITAN TRANSPORlATION AUTHORITY, DEC 2 3  2011 

For petitioner: 
Joshua E. Goldblatt, Esq. 
Jacob Orcsky & Assocs., PILC 
I 55 East 1 4gth Street 
Bronx, NY I045 1 
7 1 8-993-9999 

For rcspondent City: 
Suzzane K. Colt, ACC 
Michael A. Cardozo 
Corporation Counsel 
100 Church Street 
Ncw York, NY 10007 
2 12-788-06 1 1 

By order to show cause dated July 11,201 1, petitioner moves pursuant to General 

Municipal Law (GML) 5 50-e(5) for an order deeming noticcs of claim served on respondents 

timely served, nunc pro lunc, or, in the alternativc, for leave to serve them with late notices of 

claim. Respondent City opposes. 

I. BACKGROUND 

On November 16,2010, at the intersection of East 861h Street and Third Avenue in 

Manhattan, petitioner was struck by an Acccss-a-Ride Program vehiclc as he was crossing the 

strcet. (Afh ia t ion  of Joshua E. Goldblatt, Esq., dated July 1,201 1 [Goldblatt Aff.], Exh. A). A 
- 
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police report prepared the day of thc accident and a Department of Motor Vchicles search 

perionned on November 23, 2010 reflect that Columbus Transit, LLC (Columbus) owiicd the 

vehicle. (Id.). 

On April 7, 20 1 1, Columbus cxamincd petitioner pursuant to GML 5 50-h, and he learned 

that respondent New York City Transit Authority (NYC'I'A) owned the vchicle that struck him. 

(Id.; Affirmation of Suzanne K. Colt, ACC, in Opposition, dated Aug. 4, 201 1 [Colt Opp. Aff.], 

Exh. A). 

On April 11 and 26, 201 1, petitioner served City and NYCTA, respectively, with notices 

of claim. (Goldblatt Aff., Exh. B). 

Sometime thereaftcr, petitioner made an identical application in Bronx County Supremc 

Courl, which'was denicd with leave to bring the instant motion in this court. (Id.). When 

NYCTA responded to the application, petitioner learned that respondent Metropolitan 

Transportation Authority (MTA) adrninistcred the Access-a-Ride Program on the date of the 

accidcnt, and on June 20,201 1, he served it with a notice of-claim. (Id., Exh. C). 

11, CONTENTIONS 

Pctitioner asserts that his late filing is reasonably excused by his delayed discovery that 

NYCTA owned the vehicle and that MTA administered the Access-a-Ride Program, that 

respondents obtained knowledge of the facts underlying his claim through his GML 4 50-h 

examination, as Columbus, NYCTA, and MTA share counsel, and that they will not be 

prejudiced as a result. (Id.), 

In opposition, City contends that petitioner's potential claim is meritless, as there is no 

indication that it owned the vehicle that struck him, and in any event, that he fails to dcmonstratc 
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a reasonable excuse for his late filing, actual knowledge on its part, or a lack of prejudice. (Colt 

Opp. Aff,), 

111. ANALYSIS 

A. City 

Absent any indication that City owned the vcliicle that struck plaintiff, plaintifi’s motion 

is denied as to City. (See Matter OfHess v W Seneca Cent. School Dist., 15 NY3d 81 3 [2010] 

[where proposed negligence claim patently meritlcss, as agcncy established that it did not cause 

or create injury-causing dangerous condition, motion for leave to scrve late notice of claim 

denied]). 

B. NYCTA and MTA 

Pursuant to GMI, 55  50-e(l)(a) and 5O-i, in order to cominence a tort action against a 

municipality or a inunicipal agency, a claimant inust serve it with a notice of claim within 90 

days of the datc on which thc claim arose. ’The court may extcnd the time to file a notice of 

claim, and in dcciding whether to grant the cxtension, it must consider, inter d iu ,  whether the 

municipality or agency acquired actual knowledgc of the essential facts constituting the claim 

within the 90-day deadline or a reasonable time thereafter, whcther the delay in serving the notice 

of claim substantially prejudiccd the municipality or agency in its ability to maintain a defense, 

and whether the claimant has a reasonable excuse for the delay. (GML 5 50-e[51; Perez ex rel. 

Torres v New York Cily Health & Hosps. Corp., 81 AD3d 448, 448 [l” Dept 201 11). “Proof that 

the [respondent] had actual knowledge is an important factor in determining whether [it] is 

substantially prejudiced by . . . a delay.” (Williums ex re! Fowler v Nussuu County Med. O r . ,  6 

NY3d 53  1 ,  539 [ZOOC]). In considering these factors, nolie is dispositive (Pearson ex rel 
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Pe.arson v N w  Y w k  City Healrl? & Hasps. Clorp., 43 AD3d 92, 93 11"Dept 20071, affd 10 NY3d 

852 [ZOOS]), and given their flexibility, the court may take into account all other relevant facts 

and circumstances (Washington v Ci/y qj'New York, 72 NY2d 88 1 , 883 [l9&8]). 

Here, as petitioncr first discovcred NYCTA's ownership ofthe vehicle and M'I'A's 

management of the Program more than 90 days after his accident, and as he promptly served both 

entities with notices of claim and moved for an order dccming them timely served soon 

thereafter, he has demonstrated both a reasonable excuse lor his delay and actual knowledge. 

(See Matter of'Gershanow v Town ofClarkson, 2011 NY Slip Op 7424,931 NYS2d 131 [2d 

Dept Oct. 18, 201 11 [petitioncr demonstrated reasonable excusc where, during GML 9 50-h 

examination, he discovered that accident site located within boundaries of municipality and 

promptly moved for leave to serve late notice of claim; proposed notice of claim annexed to 

motion provided municipality with actual knowledge]; Mdter of'RuDno v City qfNew York, 57 

AD3d 550 [2d Dept 20081 [same]; Bertune C'ommissioning v Cily qfNew York, 27 AD3d 222 [lst  

Depl2006 ] [same]). Absent any cvidence of prejudice to NYCTA or MTA, petitioner is entitled 

to the relief he seeks. (See Beytone, 27 AD3d 2221 [where municipality obtained actual 

knowledge of facts underlying claim through late scrvice of notice of claim, and absent cvidcnce 

of prejudice, notice deemed timely scrved]). 

IV. CONCLUSION 

Accordingly, it is hereby 

ORDERED, that petitioner's motion is denied as to respondent City of New York; and it 

is further 

ORDERED, that the notice of claim petitioner served on respondcnt .New York City 

4 
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Transit Authority on April 26, 201 1 is deemed timely served, nunc: pro tunc; and it is further 

ORDERED, that the notice of claim petitioner served on respondent Metropolitan 

‘l’ransportalion Authority on June 20, 201 1 is deemed timely served, nuncpro lunc. 

ENTER: 

DATED: Dccember 20,20 1 1 
New York, New York 

f@c 2 0 2011 ,. F I L E D  

NEW YORK 
i;OUNTY CLERKS OFFICF 
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