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- ag ai n s t - 

M A I M  CROSS. 

DECISION AND ORDER 

Indictment No. 8476/94 

l’hc defendant has moved, pro se ,  for an order pursuant to C.P.L. 8 440.10, vacating the 
judgment of  the Supreme Court, Kings County, convicting him, after a jury trial, of one count of 
dcpravcd indif’l’crence murder in the second degree (P.L. $ 125.25 [2]) for the killing of Derrick 
GI-cen, two counts of attempted murder in the second degree (Penal Law 9 1 1 O/ 125.25[ I ] )  for the 
shootings of Willie Green and Nelson Sepulveda; and criminal possession of a weapon in the second 
clcgrce (Penal Law $ 265.03). In his third motion to vacate judgment, defendant alleges that newly 
discovcrcd evidence cstablishes that he actually innocent of the crimes for which he is convicted. 
’I’he I’coplc have filed an answer in opposition. For the reasons stated below, the motion is denied. 

Procetliirtil History 

On July 4, 1994. several young men, including Derrick Green and his cousins, Willie Green 
and Nelson Scpulveda, were walking i n  the area of Van Siclen Avenue in Kings County. As they 
approachecl Vcrinont Street in Drooltlyn, New York, they were attacked by the defendant and two 
unapprehcndcd others who fired shots at them fi-om behind. Derrick Green, Nelson Sepulveda, and 
two othcr incn who were not part of their group, Dennis Nyenkan and Oscar Spells were struck by 
bullc(s fired by cithcr the dcfendant or the two unapprehended others. Derrick Green died from his 
ii1.j urics. \fihilc thc othcr shooting victims survivcd. After being convicted after ajury trial, defendant 
\viis scntcncccl, as a second violent felony offender, to consecutive prison terms totaling forty-five 
years to lif‘c on the murder and attempted murder convictions, and to a concurrent term of seven and 
oiic-hall’ to f i k e n  years on thc weapon possession conviction (Juviler, J., at trial and sentence). 

1 hc clclcndant’s conviction, and sentencc, was upheld by the Appellate Division, Second 
Judicial Ilcpartmcnt. ( I’rople 1’ Ci~o.ss, 2248 A.D.2d 398 [2d Dept. 19981). Leave to appeal to the 
(‘oiirt ol’ Appeals was dcniccl (People 11 Ci~oss, 92 N.Y.2d 850 [ 19981). 

In clcfl.ndant‘s first motion pursuant to C.P.L. 5 440.10, he alleged that the People failed to 
clisclosc cooperation agrecmcnt with prosecution witness, Emma Fonville. On Fcbruary 10, 1999, 
ilic ilcfknclanl‘s inolion was dcniccl. (Juvilcr, J.).The court held that the defendant’s motion was 
iinsupportcd by an)‘ s \~or i i  allegations of fact, and in the altcriiative that defendant was not entitled 
LO ii hcaring on his claim because there was no reasonable possibility that his allegation was true. 
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1) cl’cndaiit’s application for leave to appeal the Supreme Court’s denial of his motion to vacate his 
judgment ol’conviction was denied on April 13, 1999. (Luciano, J.) 

1)el’cndant lilcd a petition Ihr a writ ol‘huheos coq~zis,  dated January 21, 2000, in the United 
St‘ltcs I)isti.ict Court tbr the Eastern District of New York. Defendant, who was represented by 
coiiiiscl. sought rcliel‘solcy on the claim he had raised in his C.P.L. 9 440.10 motion. In a decision 
clatcd September 28, 2001, the United States District Court denied the defendant’s hubeus petition. 
(Cros~\ 1’ Wu/.sh, No. Cv-00-0507 (cps) [E.D. N.Y. September 28, 20011 [Sifton, J.]).The District 
Court denied the defendant permission to appeal to the Second Circuit Court of Appeals, and the 
Second Circuit also denied the defendant permission to appeal. On October 7, the United States 
Supreme Court denied the defendant‘s petition for a writ ofcer/iornri (Cross v. Wulsh, 537 U.S. 924 
I -  7 007 - I ) 

I’hercaiier, by papers dated January 26, 2004, the defendant filed his second motion pursuant 
to C.P.I.. $ 440.10, claiming that his depraved indifference murder conviction had to be vacated 
bccmsc tlic clepraved indifference murder was unconstitutional. The motion was denied on March 
1 ,  3004 (Silvcrman, J . ) .  Subsequently, by papers dated June 5,2007, the defendant moved pursuant 
to C.I’.I,.R. S 2221 (d) (2) and/or C.P.L.R. lj 2221 (e) (2) to have his judgment of conviction vacated 
and tlie indictment dismissed, claiming that the indictment was jurisdictionally defective. On August 
30. 2007, the defendant‘s motion was denied (Dowling, J.). 

131, papers dated October 19, 2007, the defendant moved in the Appellate Division for a writ 
0 1  c l i o ~  L O I  iim iiohis, on the ground that hc had rcceivcd the ineffective assistance of appellate 
counacl. I‘he Appellate Division denied defendant’s motion on March 11, 2008 (People v. Cross, 
49 A.D.3d 662 [2d Dept. 20081). On June 25, 2008, a judge of the Court of Appeals denied the 
dcfknclant’s application for leave to appeal from this Court’s order denying hi first coram nobis 
motion (l’eo/i/e v. C ‘ r ~ x s ,  10 N.Y.3d 933 [2008] [Pigott, J.]). Defendant again moved in the 
Appellate llivisioii for a writ of error C O ~ N I F Z  nobis. This second motion was also denied (People v. 
C‘VOL\, 72 A.D.3d 1108 [2d Dcpt.], lv. dttiied, 15 N.Y.3d 803 [2010] [Pigott, J.]). 

The Ciirreirt Motion to Vucrite tlie firilgwient of Coiivictiori 

I n  his third motion to vacate his judgment of conviction, defendant claims that his judgment 
ol’conviction should be vacated pursuant to C.P.L. 5 440.10 (1) (g) and (h) on the basis of newly 
clisco\~ci~ed c \  idcncc that proves that lic is innoccnt. ‘fhc defendant claims that he has discovered ncw 
c\ iclcncc. naincl!, that prosecution witness, 17mma Fonville, gave false testimony at his trial. He 
i i i i  thci claims that this ncwly discovcrcd cvidcnce cstablishcs that he is actually innoccnt of the 
crimes for \vhich he \vas convicted. I n  support of his claim, defendant originally included unsworn 
al‘lirmations li.om Christopher E. Rcese and Chavon Greene. Subsequently, the defendant included 
‘I 5 ~ 0 r i i  af’lida\it l’rom Christopher E. Reese dated August 9, 201 I .  ( See, C.P.L. fj 440.30 [l]) .  
(’liristophci. I: Iceex. a senior Legal Assistant Specialist, claims that he had a telephone 
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c c ) n \ c r s ; ~ t ~ o ~ i  \vi th  \vhom he believes was Emma I~onville. Mr. Reese further claims the Ms. Fonville 
I~iiidicr inl’ornicd him, contrary to her trial testimony, that she had not seen the defendant in the days 
OK- hours preceding the shooting death of Derrick Greene, and had not overheard a conversation 
bctvccn the clelkndant and Cliavon Greene. Emma Fonville further advised Mr. Reese that she would 
n o t  sign ii sworn affidavit. The defendant does not provide any sworn statements from Chavon 
G rcciic o r  li-om 1:mma Fonville as required by C.P.L. $440.30. 

Initially, the coiirt holds that the affidavit submitted by tlie defendant contains only hearsay 
al legations concerning the conversations between Christopher E. Reese and the person alleged to be 
Ihiiina l~on\~ille and is therclore insuflicient to support the motion (see, People v. Wesl, 237 A.D.2d 
470 1211 Ilcpt. 1997l; People v Giucu, 78 A.D.3d 729 [2d Dept. 20101; People v. Stevens, 275 
i\.131d 0 0 2  14‘” Ilcpt. 20001; l’cuplc v. Fort/, 46 N.Y.2d 1021 119791). Additionally, the unsworn 
,il’finiiation ol‘Chavon Greene does not support defendant’s niotion pursuant to C.P.L. 9 440.30 (1). 
FLII tlicr, thc court notes that according to the affidavit of Christopher E. Reese, Emma Fonville 
i.c!iisecl to sign a sworn affidavit, and no explanation is given why Chavon Green did not sign a 
s \YO rii ci J’tl d av i t a l’t c r a1 1 eged 1 y signing an a ffi mi at i 011. 

Defcndaiit’s claim relies on the court’s statutory power to grant a new trial on the ground 
ol’ne~vlytlisco\~ered evidence (C.P.L. 6 440.10 [ l ]  [g]; People v. Sulemi, 309N.Y. 208,215 [1955]). 
’l’lic court may exercise its discretion to ~ tse  this power only if all requirements of the statute have 
bccn met (People 11. Tuylor, 246 A.D.2d 4 10 [ 1‘,98]). For all newly discovered evidence claims, the 
iiic>\itig pnrty must establish the following six requirements: 

1 )  11 iniist be such as will probably change the result i f a  new trial is granted; 
2)  I t  must have been discovered since the trial; 
3) I t  must be such as could not have been discovered before the trial by exercise of due dilligence; 
-I) I t  must be material to the issue; 
5 )  I t  must not be nicrcly impeaching or contradicting the former testimony ( Sulemi at 215-216; 
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~ ’ C J ~ I ~ ~ C J  1’ f , i / l ~ / . r ~ k  146 A.D.2d 648, 648-49 [2d Dcpt. 1989l). 

I lcrc, thc Christopher E. I<eesc affidavit and tlie unsworn afiirmation of Chavon Greene do 
not utislh the Sulemi recluircnients as  they fail to establish a reasonable probability that had such 
c \  iclciicc bccn reccivccl at trial, the verdict woulcl have been more favorable to the defendant (see, 
( ’ . l J . I ,  $440. IO I 1 J [ S I ) .  Initially, after reviewing the history ofthis case and assuming the credibility 
01’ Christopher 13. Rccsc, this court determines that it cannot be certain of the accuracy of Mr. 
I<cc.sc’s belief’ tiiitt  lie actually spoke to Eniina I~onville. First, any alleged statements by Eniina 
I.on\ illc to either Christopher I<cese. or Chavon Grecne constitute hearsay and do not support the 
crllcgutions set forth i n  deli.ndant‘s motion (People v Giticu, siqm/) Additionally, a review of the 
I ccord dcnion~tratcs a clcar history ofattempts by the dclendant to intimidate the People’s witnesses 
.incl sc\ c r d  ~ittcnipts to get Ms. Fonvillc not to testify. The record provides numerous references by 
~ h c  trial court with respect to defenclant’s attempts to prevent the prosecution witnesses from 
tcstiljing hlorco\cr, even if the court ncrc  to accept that Ms. Fonville made these alleged 
stalcnicnts to h1r. I<ccsc and Chavon Greenc rccanting her trial tcstimony, tlie court holds that they 
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X-C inci-cl! inipeucliing of’ her trial tcstimony and do not create a probability that-had such evidence 
bccii ~~cccived at trial the verdict would have been more favorable to the defendant. 

A review of’ the trial evidence indicates that cven without the trial testimony of Emma 
I+’onvi I I C .  thcrc \ \  11s overwhelming eviclence against the defendant. First, Ms. FonviIle only witnessed 
t l l c  ~ ~ b s c c l ~ i c n t  shooting of her son, Willie Green, and was not present during the earlier shootings 
o f .  I)crricl\ Circcne and Nelson Sepulvecla. Wholly independent of Ms. Fonville’s testimony, the 
I’cople presented two eycwitncsses to the earlier shooting, Randolph King and Willie Green, who 
observed the defendant firing his gun in their direction. Willie Green testified at trial that he 
observed the defendant firing at them, and observed his cousin, Derrick Green fall to the ground. 
I .  I nal ly. the eyewitnesses were acquainted with the defendant prior to this incident and were reliable 
111 cnli tication ~vitncsses. Furthcr, several other witnesses testif-ied corroborating the testimony ofthe 
I cl ct 1 L i 1j.i 11 2 \v  i tncsscs . 

’i‘hc court liirthcr notes that dcf’cndant’s own statements show an effort to intimidate the 
I’copIc’s I\ itncsscs. Detective Marl< Brool<s testified at trial that on July 13, 1994, after being picked 
o u t  ot ‘a  lincup the dcI‘cndant told him: “So 1 got pickcd out. Indict me. Do you honestly think these 
pcoplc are going to testify against me‘?” Further evidence of. defeiidant’s attempts to prevent tlie 
People’s witnesses from testiijring were established by tlie testimony of Don Juan Britt, who was 
incarcerated at Riker’s Island at the same time as the defendant, and had known the defendant since 
1989. Mr. Britt testified at trial that he heard the defendant say i fhe were not incarcerated, he would 
tal;c c;ire oftlie witnesses himself. Finally, Don Juan Britt stated that defendant asked him to get an 
iiicciiccrLitcd member of tlic Grccn family moved to the defendant’s cell block so that the defendant 
c o ~ i l d  pressure his family not to cooperate with the prosecution. Thus, based on all ofthe above, this 
court finds that tlie del’endant does not satisfy the stringent requirements of C.P.L. 5 440.10 (1) (g). 

Moiwvcr. recantation evidence is treated by the courts with a high degree of skepticism. ‘*It 
I S  ell sc~tlcci that . [ t Illere is no form of proof so iinreliable as recanting testimony”’ (see, People 
11 Z,mvi~iicc, 247 A.D.2d 635 [2d Dept. 19981, qzioliiig, People v. Shilitano, 218 N.Y. 161 [1916]). 
I ICE, gibcii the evidence that emerged at trial of the defendant’s attempts to prevent Ms. Fonville 
liom testifying against him, hcr alleged unsworn statements to both Christopher Reese and Chevon 
(;rccnc ~ i rc  unrcliablc and cannot bc considered credible. Further, Ms. Fonville’s alleged statement 
l o  C’ha\ on Green claiming that she was not present at the scene oftlie shooting is contradicted not 
oiil! b! her o\ \n  trial testimony. but by the trial testimony ofher son, Willie Grceiie, who stated that 
‘IS lie I , i n  l i-oni rhc dcf’cndant who was liring shots, he encountered his motlier, Ms. Fonville. 
,l~lclitionally. tlie record reveals that there were efforts to intimidate Chavon Green and her family 
at the time ol’thc trial. and that she subscquently became unavailable by leaving her neighborhood 
and rclliiing to tcsri !I,. ‘I’hus, even if tlie court ivcrc to consider her unsworn affirmation in this 
imttcr. this court iniist re-ject i t  as being unreliable and incredible. 

L)clL.ndant*s claim of. actual innocence is unfo~inded. First, he has failed to bring forth 
siil‘ficic~it c~ i i l cncc  to support a claim of innocensc (C.P.L. 5 440. 30 [4] [b], [d]). As previously 
ilircusscd. c\ cn crediting Christopher Recsc‘s beliefthat he spoke to Emma Fonville, this court holds 
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t h a t  any  statcmcnts allegedly made by her is unsworn hearsay. Additionally, based on the record, the 
court docs not credit any recantation alleged to be made by her. Further, the court finds that the 
~ ~ n s w o r n  statement by Chavon Greene is unreliable and incredible. Based upon these and all other 
circumstances attending the case, there is no reasonable possibility that defendant’s allegations are 
truc (C.P.L.$ 440.30 [d] [ii]). Thus, this court finds that the defendant has failed to provide any 
crcdiblc cvidence supporting his claim or otherwise challenge the overwhelming evidence that 
cstablished his guilt at trial. Based on these considerations, defendant’s claim of actual innoeense 
is meritless. 

Accordingly, the motion is denied i n  its entirety. 

‘l’his constitutes the decision and order of the court. 

Ilatcd: October 20, 201 1 

& P. Sullivan, J.S.C. 

_.o . I .  
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