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Plaintiff commenced the instant action to recover damages for personal she allegedly 

sustained when she tripped and fell on the roadway of Eighth Avenue north of the north 

crosswalk of the intersection of Eighth Avenue and Bleecker Street in New York City. 

Defendant Felix Associates ("Felix") now moves for summary judgment dismissing plaintiff's 

claims and any and all cross claims and counter claims against it. The court grants Felix's 

motion for the reasons set forth below. 

The relevant facts are as follows. Plaintiff alleges that on September 5 ,  2006, she tripped 
- 
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and fell in the roadway three or four feet north of the crosswalk at Eighth Avenue near Bleecker 

Street. When she walked into the roadway to cross the street, her foot went down and 601 stuck in 

a hole causing her body to fall forward into the street. Felix now moves for summary judgment 

on the ground that it performed no work at the accident location prior to the  date of the accident 

and is therefore an improper party to this action. 

On a motion for summary judgment, the movant bears the burden of presenting sufficient 

evidence to demonstrate the absence of any material issues of fact. See Wayhurn v Madison Land 

Ltd. Partnership, 282 A.D.2d 301 (1’‘ Dept 2001). Summary judgment should not be granted 

where there is any doubt as to the existence of a material issue of fact. See Zuckermun v City of 

New York, 49 N.Y.2d 557,562 (1 980). Once the movant establishes a prima facie right to 

judgment as a matter of law, the burden shifts to the party opposing the motion to “produce 

evidentiary proof in admissible form sufficient to require a trial of material questions of fact on 

which he rests his claim.’’ Id 

In the instant action, Felix is entitled to summary judgment as it has made out its prima 

facie case that it did not perform work at the accident location. As set forth in the affidavit of 

John Breslin, the Vice-president of Felix from 2003 to the present with personal knowledge of 

the work Felix performed during his tenure, the only work performed by Felix at Eighth Avenue 

prior to the date of the accident was in 2005 and 2006 between Jane Street and a location 

approximately fifteen feet south of West 12‘h street (“Project QED988”) and “not at or near the 

intersection of Bleecker Street and Eighth Avenue, where the subject accident occurred.” 

In addition, Michael Mauro, the foreman on Project QED988, was shown a map of the 

area around plaintifi’s accident at his deposition and asked to point l o  the area where Felix 
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worked on the project. Mr. Mauro pointed to an area approximately fiftecn feet south of the 

intersection of Eighth Avenue and 1 Zth Street which is not near the location of plaintiFs 

accident. The alfidavit of Mr. Breslin and the testimony of Mr. Mauro, both persons with 

personal knowledge of the work done by Felix, is sufficient to satisfy Felix’s prima facie 

showing requirement. 

Plaintiff, however, has failed to raise any triable issues of fact sufficient to defcat Felix’s 

motion for summary judgment. Plaintiff argues that the existence of permits issued to Felix to do 

work near the location of the accident mandates the denial of summary judgment. Although 

permits issued to Felix by the City encompass the location of plaintiffs accident, the mere fact 

that a permit was issued to Felix authorizing it to perform work on a stretch of road which 

included the site of plaintiffs accident is insufficient to raise a question of fact as to whether 

such work was performed at the accident location. See Amarosa v City @New York, 5 1 A.D. 3d 

596, 597 (1’‘ Dept 2008), Bermudez v City ofNew York, 21 A.D.3d 258 (lSt Dept 2005); see also 

Lynch v City oJ’New York, 13 Misc.3d 1205(A) (Sup. Ct. N.Y. Cty. 2006). 

r 

Plaintiff relies on Torres v City ofNew Yurk, 83 A.D.3d 577 (lslDept 201 1) to support 

her argument that the mere fact that a permit was issued to Felix is sufficient to raise a question 

of fact as to whether it created the defect at the location of the accident. However, Torres is 

distinguishable from the present case. In Torres, a plaintiff brought claims against Con Edison 

for injuries she sustained when she tripped and fell as the result of a three-inch-deep depression 

in the roadway. The court found that although defendant Con Edison denied that it ever worked 

at the exact location of the accident, several permits issued to Con Edison to excavate and 

repave the street at the intersection where plaintiff fell was sufficient to create an issue of fact 
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defeating sunimary judgment, However, in corning to this conclusion, the court in Torres relied 

on the testimony of a New York City employee who testified that apart from the City’s repair o r  

two potholes nearby, there was no record of any street work in the vicinity of the intersection by 

any other party than Con Edison. Unlike Torres, plaintiff in the instant action has not provided 

evidence demonstrating that there was no record of any street work in the vicinity ofplaintiff s 

accident by any party other than Felix. Therefore, the holding in Torres is not applicable to the 

instant action. 

In addition, plaintiffs reliance on Bral v City ofNew York, 221 A.D.2d 283 (1 st Dept 

1995) and Whi(fieZd v City of New York, 16 Misc.3d 11 15(a) (Sup. Ct. Kings Cty 2007) are also 

without merit. In Whitfield, the court denied summary judgment for defendant where the 

defendant brought the motion before the close of discovery and the only evidence presented by 

the defendant to support its assertion that it did not perform work at the site of the plaintiffs 

accident was an affidavit by a principal of the defendant company stating that although permits 

were issued to perform work in the area of the accident, there was no evidence of work 

performed at the cite of the plaintiffs injury. The Whitfield court found that presentation of the 

affidavit alone before the close of discovery that was otherwise unsupported by other “strong 

evidence” that the contractor did not perform work at the location of the accident was insu1Xcienf 

to grant summary judgment in defendant’s favor. Similarly, in Bral, the First Department denied 

defendant’s motion for summary judgment where the only evidence produced by defendant to 

support its argument that it did not perform any work at the location ofthe accident was a claim 

made by its principal that was otherwise unsupported. 

Whifleld and Bral are both distinguishable from the present case in that Mr. Breslin’s 
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affidavit is supported by other evidence -the deposition testimony of Mr. Mauro as well as a 

diagram-map that is included in the contract between Felix and the City of New York dcpicting 

the scope of the work to be performed on Eighth Avenue demonstrates that the project did not 

extend to the location of plaintiffs accident. Moreover, unlike in Whitfield, the discovery in the 

instant action has been completed. 

Accordingly, Felix's motion for summary judgment is granted and plaintiff's complaint 

and any cross-claims are dismissed as against Felix only. This constitutes the decision 

and order of the court. 

Enter: 
L 

J.S.C. 
CYNTHIA %'KERN J.S.C. 
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