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SUPREME COURT OF THE STATE OF NEW YORK — NEW YORK COUNTY

_.F,’RES’.‘E‘NTE e HON. PAU'— WOOTEN . .. PART 7 _
‘ Jusﬂce :
TELAMERICA MEDIA, LLC INDEX NO. 110898/2009

\ Plaintiff, MOTION DATE

- against- ‘ ‘
: IR . MOTION SEQ.NO. 001

SOUND COMMUNICATIONS, INC., o

‘ o ‘ " 'MOTION CAL. NO.

‘Defendant. ”

The following papers, numbered 1 to 3, were read on this motion by plaintiff for summary
Judgment, pursuant to CPLR 3212,

PAPERS NUMBERED

| FEB 51 2012
Cross-‘Motion: UYes”m No
NLW YOHK,
H.._) F
In this actlon for breach of contract account staye af{o}r\ne)g"g fé%% Telamerica

Media LLC (plalntlff) moves, pursuant to CPLR 3212, for an order grantlng it summary

‘ Judgment on |ts Complalnt agalnst defendant Sound Communlcatrons Inc.

BACKGROUND :
Plaintiff owns a number of Cable networks that sell advertlsmg time to varlous
ad\)ertlsrng agencies. Sound ‘Commum‘catlons, Inc. (defendant) operates an advertising agency
that represents various advertisers seeking placement for their advertisements in markets

across the country.

The following facts are undisputed. On June 18, 2007, plaintiff and defendant entered

" into an advertising contract (the Agreement). As per the Agreement, plaintiff would place

advertisements for the company Rack ‘N Roll LLC on various cable networks for a period

‘beginning July 9, 2007, and ending on July 29, 2007 (the media buy). The parties agreed that

the media buy had a gross cost of $150,070. The parties also agreed that defendant was




2

" entitled t0°a 15% coritission ‘of the @dvertisement cost and plaintiff would receive the -

‘ remaining 85%. In_addition to the advertising costs, the Agreement further provided that there

woui‘d be an “integration fee” of $1,000 paid to defendant. Thus, the net cost of advertisement
to defendant V\fQUld total $127, 551 .OO. On JuIy 15, 2007, defendant requested that ‘plaintiff |
cease all advertisement on its behalf and cancei the remainder of its spots scheduled to air On
July 29 2007 plarntiff issued an invoice in the amount of $127 551. Defendant subsequentiy
disputed the amount owed asserting that plaintiff failed to adjust the invoice following its
cancellation of its media buy as of JUIy 15, 2007, Defendant also requested thatplaintiff
prowde it with the dates, times and broadcast stations on. WhICh the advertisements alred

 Onor about October 10 2007 plamtlff prepared a post buy analysrs report which

. demonstrated that only 68. 73% ofthe advertisements contracted for actually aired

Accordrngiy, plarntrff issued defendant a revrsed invoice in the amount of $103 140 To date

- defendant has failed to remit payment. Plaintiff subsequently‘commenced this action based

upon the‘theories of breach of ‘cont‘raCt ‘and ‘aocount stated. Plaintiff also se‘eke an award of

damages together wrth finance charges at 18% per annum from JuIy 29 2007 attorney S fees

- totallng $25 785 and costs and disbursements

Plalntiff argues that itis entitled to eummaryiudgment becauee (1) rt met its obligations

under the Agreement and is owed the contracted amount, (2) defendant has failed to remit any

monies to piaintiff,r (3)‘pursuant to the Ag‘reernent, plaintiff is entitied to attorney’s fees fallowing

defendant’s failure to pay the amounts oWed and (4)‘ under paragraph 3 of the Agreement,

3 defendant as advertiser |s Jointly andiseverally liable to plaintiff for any unpaid balance desplte r

| defendant s argument that it was acting as an agent for a disclosed principal.

In opposition, defendant argues that plaintiff is not entitled to summary judgment

because: (1) plaintiff failed to ‘submit an-affidavit from a party with direct knowledge of the facts

' ‘supportlng |ts motion, (2) the invoices eubmitted by plaintiff failto comply with industry
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© standards for affidavits of performance, (3) there is a dispute-rae'-to-t-he‘amount owed as the

amount fail‘s‘ to account for defendant’s fees which are undisputedly included within the invoiced
amount, (4) defendant canceled its media buy on July 15, 2007, (5) plaintitf'continued to run
advertisements following defendant’s cancellation, and (6) plaintiff ran‘advertisement_e beyond
th‘e‘ ec‘ope of the Agreement.

o | SUMMARY JUDGMENT STANDARD

Summary judgment is a drastic remedy that should be granted only if no triable issues of

fact ex‘ist and the movant is entitled to judgment as a matter of Iaw (see Alvarez v Prospect

‘Hosp., 68 NY2d 320, 324 [1986] Andre v Pomeroy 35 NYQd 361 364 [1974]) The party

movrng for summary Judgmeht must make a prrma faC|e showmg of entltlement to Judgment as.

. amatter of Iaw,,tendemng suffrc_rent eyrdenoe in admlssrble form demOnstratmgthe absence of

material issues of fact (see Winegrad v New York Univ. Med, Ctr., 64 NY2d 851, 853 [1985];

CPLR 3212 [b]). A failure to make such a showing requires denial of the motion, regardiess of

~ the sufficiency of the opposing papers (see Sma/ls v AJ lndus., Inc., 10 NYBd 733, 735'[2008]).

Onoe a prrma facie showrng has been made however the burden. shrfts to the nonmovmg

party to produce evrdentlary proof |n admlssmle form suff|0|ent to establlsh the exrstenCe of
material | issues of fact that reqmre a trial for resolution” (Gluffrlda v Cmbank Corp 100 NY2d

72, ‘81 [2003]; see also Zuckerman v City of New York, 49 NY2d 557, 562 [1980]; CPLR 3212

b)),

When deciding a sUmmaryjudgment motion the Court’s role is solely to determine if

any trlable rssues exrst not to determme the merlts of any such rssues (see Sillman v Twentieth

|

| Century—Fox Film Corp., 3 NY2d 395 404 [1957]) The Court vrews the ewdence in the light

most favorable to the nonmoving party, and gives the nonmoving party the henefit of all

reasonable inferences that can be drawn from the evidence (see Negri v Stop & Shop, Inc., 65

© NY2d 625, 626 [1985]).. If there is’any doubt as to the existence of a triable issue, summary
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- judgment-should-be denied- (see Rotuba Extruders, Inc. v Ceppos, 46 NY2d 223, 231 [1978]).

DISCUSSION

Plaintiff has failed to establish its entitlement to summary judgment. A question of fact

'exlsts as to the amounts owed under the Agreement Plarntlff srmllarly failed to prove, as a

matter of law, the amount of the reasonable attorney’s fees to wh|ch it would be entitled under
section 2 of the Agreement, |

“An account stated is an agreement between the parties to an accoun‘t‘based upon ‘prior
transactions between them with respect to the correctness of the separate items composing the
account and the balance due, if any, in favor of one party or the other (Shea &‘ ‘G:OU/O' v Burr,
194 AD2d 369, 370 [1st Dept 1993)).. Furthermore receipt and retentlon of pIalntlff’s accounts,
wrthout objection within a reasonable time,, and agreement to pay a portron of the mdebtedness
grves rise to an actionable account stated (id.). |

Plaintiff failed to establish its entrtle‘ment to recovery based on an account stated. “The
very meaning of an account stated is that the parties have come together and ag‘reed upon the
balance of lndebtedness . 80 that an actton to recover the balance as upon an |mp||ed
promrse of payment may thenceforth be mamtauned" (Herr/ck Femstem LLP v Stamm 297
AD2d 477,_ 478 [1st Dept 2002] [rnternal C|tat|ons omitted]). The partres have falled to come -
together and agree ubon the‘balance of indebtedness because the defendan_t disputed the
revised invoice immediately after receiving it. Defendant disputes the accuracy and Iegitirnacy
of the invoices, the number of advertisements aired and whether the advertisements it
contracted for actually aired in.accordance ‘wit‘h the Agreement.

The record demonstrates that defendants were sent an invoice on July 29, 2007, in the
amount $127, 551 (Affidavit of Jonathan Batt exhibit E, dated April 12, 2011) (Batt Aff.).

Defendant‘immediately objected to the amount of indebtedness because the invoice did not

reflect its cancellation of spots on July 15, 2007 (Affidavit of Scott Semaya, dated June 03,
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- 2011) (Semaya-Aff.). As stated above, in response to defendant's-objections, plaintiff

submitted a revised bill in the amount of $103,140. Defendant still objected to the amount of

the invoice and subsequently requested that plaintiff provide a cdpy of an electronic affidavit

. from each cable station in order to verify that the advertisements indee‘d‘ aired as ‘soheduled.

Plaintif failed to comply with defendant's request. Instead, it pro‘\“/l“ded & single page document,
a “post-buy an‘alysis .state‘ment,l” which described the number of units that ran.on each of the
five ‘ca‘ble networke during the buy, the rate for each unit aired, and the total cost of that
advertising campaign (Exh‘ibit G to Batt Aff.). However, plaintiff's submission fai-led‘ to'include a
detailed description of the dates, times, and Contentfof the comm“ercials aired (/'d‘)” |

| There is also no account stated because the partles also falled to agree upon the
balance of lndebtedness in: regard to the gross and net amounts due under the Agreement
Steven Sackler defendant S preSIdent contends that the invoice d|d not reflect the proper
amounts owed because pureuant to.the Agreement, the negohated gross amount of the media
buy totaled $150 070 Howeyer defendant was entitled to 15% of the groSs amount as a fee

for securlng the ads and the remarmng 85% would be pard to plarntlff as the net amount

_ (Afﬂdavlt of Steven Sackler dated June 3, 201 1) (Sackler Aff) Defendant argues that the

‘ gross and net amounts of the Agreement were altered foIIowrng its. July 15" cancellatlon

Defendant further alleges that it asked plaintiff to provide an “affidavit of performance," an
industry standard docUment, detailing the date and time each spot ran, in addition to the name

of the network on which it aired (id.). Based on the lack of documentation cdnfirming that its

spots actually aired as contracted prlor to the cancellation, defendant cha‘lleng‘es the sum owed

to plaintiff,

In its reply papers, plaintiff's executive vice president/chief financial officer, Jonathan
Batt, avers that defendant correctly asserts that it is entitled to a payment of 15% of the gross

ih'yolee“(Affidavit of Jona,th_anB'att;‘_ datedJ_Une\_.’_ZB‘, 2011) (Batt Aff. I). Accordingly, plaintiff now
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concedes that defendant owes $87,669.00, not $103,140. However, this acknowledgment still

fails to address defendant's concerns as to whether the advertisements ran on the stations and

during the times for which it contracted. The paucity of evidence submitted in support of

plaintiff's motion for summary judgment, in addition to the disputés over the amounts owed to
blaintiff under the Agreement, do not warrant this Court to direqtju;dgment in plaintiff's favor.
Consequently, this Court finds that plaintiff has failed to meet its burden of establishing its
entitlement to summary judgment as a matter of law on-its Amended Verified Complaint.

On fhe issue of reasonable attorneys fees, plaintiff has failed to demonstrate, as a
matter of law, the amount of the "reasonable attorney’s fees” under the Agreement (8109
Pizzeria bf New York, Inc. v Polo Pizza Ohe Corp., 67 AD3d 627, 629 [2d Dép‘it 2009]).

Para‘graph 2 (b) (ii) of the Agreement provides in part:

“in connection with any breach by Agency or
Advertiser, CableConnect shall be entitled to
its costs of collection including, without limitation,
court costs, reasonable attorney's fees and other
related costs and expenses” (Batt Aff., exhibit C).

Plaintiff has not demonstrated why it is entitled to $25,785.00 (25% of the alleged
outstandi‘ng b‘aflan-ce) as reasonable attorney’s fees. Plaintiff's attorney alleges that he worked
a total of 40 hours to date on this case, at a rate of $350.00 per hour. Accordingly, plaintiff-
would be entitléd to $14,000 in attorney’s fees (Affirmation of William M. Stein, dated April 12,
2009) (Stein Aff). There are no additional invoices or submissions in the record to substantiate
the additional $11,785 plaintiff is currently seeking in attofney’s fees. Moreover, the information
that was provided failed to detail/list the billable hours next to the description of each of the
services rendered therein (id.). It is impossible to determine from the record how plai‘ntiff
arrived at the 40 billable hours to establish its entitlement to attorney’s fees. Consequently,

plaintiff has failed to set forth evidence sufficient to make out a prima facie entitlement to the

attorney's fees sought on the theories contained within its complaint (Abramson v Hertz, 19
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+AD3d 305;-306 [1st Dept-2005]). ‘Furthermore, the iss‘uebf”reesem-able attorneys fees is
| premature until there has been a finding of a breach of the Agreement.
Accordingly, it is
ORDERED that the mot|on for summaryjudgment is denled and it ls further |
ORDERED that this actlon is referred back to the: Motlon Support Offlce for
reassrgnment to Justlce Kornreich, who has a related matter bearing lndex number
107817/2008.

This constitutes the Decision a [ the Court,

INaV/

Dated: 12 |31 fn
‘ Paul Wooten J.S.C.
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