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The following 1l:IIllCd papt'" •...; havc hccn H"HI 011 this motion:
Onlt'l' 10Shuw Causc/Nutkc of MOlioll -'.

Cro'i'i- "(Ilion -'.
.\Il",'<rillg ""lid.vils \
Replying Allid:l\·ils -'.

ONf)/:R I:'j) that 111Ismot lOll (Olll) ~UldIhe";l' crns..; l1lotions {(J03). (Oo-tl- iOil) i- (OOhJ :lr<.·
<.·~llI:-.(\ljdill<.'l1filr purPOSI.'Sof this dell.'fmin'lllun: and it is further

O/U)FR FJ) that this Illotion (002) by IIII.' dl.'lcndanLs Julil' Suarez. !\II.I ) .. JuJil' Suarez-lvl 1> ..
PI.I.c. Pl'tl'r Yl'u-lkr Chang. NUL Cia..;trointcslinal Associales of" LOIl~ Island. Vlcrcy Vkdil·'ll
(\'llIlT. ilnd 1L'lrn..'y Sleven Novak. M.D .. slhhl JclTi·cy Sleven Novm;k. M.I ) .. jlllfSU;lnJ 10<. -PI_I{ 3212
fin sUllImary jUdgllll'll1 dismissing Ihc complailll a..;assertcd againslcat:h Oflbclll is ~ll'llied as III Dr
Suar<.·:;,Dr. I\)llack and Nkrcy ivkdi-:al (\'lHer. and is gr~lI1ted as to Dr. Chang .[Jr. Novak anti
(i<l."ll"llill!<.'slin,iI Associatcs on.ong Island, and il is l"unhl'r

O/lIJFJ(/;"J) thai tillS cross motion (fHJ3) by lhc tklCndallls l~nleLo Robills. Ivl [J. :\IHI
11\[LT\\:llllon;ll Clrdlolugy Associales, P.C pursuant tn CPLR 3212 rill" Sllll1l11ar:' jUdgllll'l1l
dlsl\1issil\::: tile compblllt ;1S,1:-isl'l"tedag,1I11:'>tIhelll is granted: ;\lld it is rUl"Illel·

ORIJl:RLlJ th<lllhis uo"s tllOilUIl (()()4) hy lhe tiL'Ii:Ill!,llll Willtilrup \itliwl·siIY [!()s]1I[~iI
,\s"nCid[HlI1. d/hhl \Vinlh!"np University II0spl](\!. [lursU;ll1tlo ( PI.R .1212 t{)I' Stll1l111;lrV.illd~IlIL'lll
llislllisSlllg IIII.' •..·lllllpl~111l1,IS,lssertl'd <lgall1st It is !,!)";1I1led:;ll1d il I" rllnllL'l"

O/lI)F/l/;1) [ILllllllS Cl"l)SSlll()li(lll (I)())) by the deli.:lld;llllS (ielHl !\iLlIIILI. \/1 J) :lIld Vilb~'l'
( )bSll'IIll':li Scrv il·L'S.1'.( '. Ill! rSI\:\nI In C PL R .1111 I{ll" "lIlllm;1 ry .iudgn 11.'111d iSill IssIII~ 1hl' C()11lPb iIII
:1S,bSl'I"[cd ,lg,III1SIII1Clll ISdL'lllL'd: :ll1d illS I·LlrIbe!"

OIlJ)LIlFf) Ih:lllhlS CHiSSmol ion ((IOh) by Ihc tiL'Ji:Il(blll SCtll! j·.tlward J(lllllsnll. M.I). [lUr...•II,1111111
(·I'I.J{ .,212 rllr SlIllllll;II·Y .Iudgl1lL'l1tdlSllllSSlll,S the compi:linl ,lS :ls.scr1L'd<lgail1:'-ilhim is lknil'~1.

III this :lloliull fill" llledlc;J! m:J!pracllcLoCOl1lll1L'llCednl1 helwlrurlhc plailllilf Palrici;l.'\ (n'tllllil:li.
II is C!:lilllL'd th"t Ihl' {kli.:ndal1ts \Vcrc Ill'ghgelll alld otl1l'r\\'isc dep:lI"Led rrpl1l g.nod ;llld ,lCL'L'[l!<"dsl;lll'!arti"
lll"llll'dic;11 C;lrc illlhL' cafC and Irealll1l'nI remiL'rcd \0 her. and l:liiL'd \0 properly prm'idc Illforllll'd ~·(l11"t"11l
III her. !\ Ikriqli\·e d:lilll has heen inlL'rposed Oil bchall"oJ'tht.: plaintirrs SpllllSI'. WallL'r ()'t ·1ll1lh'll ii I..,
cb illlcd. Ihat due \ll 1hc IlCg:l1g:CIlCCof 1he dclcnd:lllls ht.:rclll. Patric ia () Tonne! I Slint' red :l perfilr;l1cd hu\\ ,-'1.
s,-·psis. [ll'rlh\nitis. rcspir:llory distress_ ,md a medically induct.:d COl1la. and ;Hldilinnally rl'quirl'd ;!Il
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l'tlllTl:L'\OIl1Y rCSl'L'liOI1 t)rlhl: Sl1l~lllllll('sllnl' wilh anaslOl'l1osls. ll:lllpOrary L'\lIU:;l\lI11Y.,"'lIr~iL';i1rL':->l:l'iiIlIJl,i"
lhe howl'l illl!Jn.'c p1<ICCS.pi,ISlic surgery with skll1 gmlll11g in till: ;lbdumill,11 regioJJ. (IS \Vell ;ISo111l'I'lnjllrie.'"
:I" ,"C\ rllnl1 ill Ihc plaillllrCS vcrlJicd blllofparlieulafs.

Thl' prOpOllcllt ora summary Jlldgllll.'"1ll1110110n lllllSlllltlkc a prlllla l'aclI..' ShO\\'III~ of I.'"lllll1c11lL'!1iIII
JUd~'Jl1L'llI as ,I llWlkr orlaw .. IcndcrJng sufliclCl1levidelll.'e 10 elimlnah: any llla!eri;t1 i;-;SllCSor !:lC1li'U1l1 !IlL'
l'ase. To g.rall\ sutllmary judgmcnt 111l111S1clearly appear Il1alllo malerial and Lriable issuc off;ICllS prl'~C111l'd
(Sillmlfll \' T"'l'lItil't/' CeJlfll/:r-Fox Film Corporation. J NY2d .195. 165 NYS2d -j!)X 11')57J). The 1ll()\';1111
h"s 1he ill Ilial burdell 0 f proving cllIitlclllCllI III summary j lldglllCIll ( , ~j lIe<~nllll' N. } ~l i. M ('(licu! ('('lifer (1-1

r--.;'Y2d X.:'il. -I-X7 NYS2d 316119X5]). Failure 10 makt.' such a showing n:'ljlllrcs denial of1llL' 11l11[i'I!1.
rcg;mlkss ortl)(.: surtil.'lcllcy or[hc 0ppOSlllg papers (Wil1l:grud \' tV. J': U. /Hetlicu! C('JIIl'1'- supra). ()l1l'e such
pl"llor h;IS hCl'l1llfll:n:d. thc bllrdl:lllhcn shins 10 Ihe opposing part)'. \vho. III onlt:r In dt.'l~\lr the mnl IIIII tilr
:,Ullllllary jUdgllH ..'lH, nlllSI proner cv-idencc in aumissible forrn ... and llIusl "show J;]((S surtiuellt III rL'qttlr~'
:t trial oLlilY iSSlll.· oj" 1;1CI"'(CPLR 3211l b]: Zuckerman )' City Of NeIL' )'ork. -I-l)Nl'2d 5.:'i7. -I-~7 I\iYS~d 5(6
119XO J). The opposing party llllbt pn:sclll !;lC1Ssunicll'm [0 n:qllirc a In;,1 or any lSSUCor l;lCt by pnldu~·lll.;.'
c\'ldctl1i,1l")-' proof in admissible fortn (Joseph P, Di/Y Re'''zr Corp. )' .·leroxoll Prod.L 1-1:-;A D2d --J.IJ<J. ~ 3;';
Nl'S2d :-\..1-3 11'~1Ikpt 1l)7lJ I) and lllust assemble. lay barc i.\lld reveal his prnnl" III IJn..kr 10 L',aabl ish Ih,-li ihL'
Ill<llLl'l"SSCI !l)nh 111his pkadings arc n.:al and capablc ofbcing l.'stablishl.'d (Ci/Sf/,() l'Uberly Bus Co., -,)

-"f)~d 101-1. -135 NYS2d ]-1-0 [2"" Dl.'pt IlJX 11)_ SUlllmary judgn1L'nt shall ollly be gr,lllLcd whcnlhcfI ..' ;lrL' Illl
i'iSlil'S (\1"mall'ri;lI !;ICI and Lhc cVldence n:qulrL''i the coun 10 din.:cl a JUdgllll'llt in [lvor ol"thl: I1I<WaIH;h ;1
111~llllTIll' law (Friel/ds ofAuimals I' Associi/led Fur A'f1i·s., 46 NY2d 1()(l.:'i. -1-16 N)'S~d 7()O [1 Inl)l).

Thl' n.::qllisitc ckmcnts of proof III <llllcdicalll1aJpraL'lice ~lCLioll,Ire (I) ,I dt.'vlatioll ordt.'pal"lurc l'rl!!l1
al'cl'ptl'd Prill'L icc. ,JIld (1) evidl'lll'c thaL SlIl' h depart LIre was a prox imaLe l'~lLISt.'UI' illj lll-Y(Jr' dall1:1ge (II (If {Oil

I' .'ijmlill Hl"Ooli Mallor NlIrshlg HOllIe, 253 AD2d X51. ()7X NYS1d 5()3 [2nd Dcpt 1l)l)S,1 ((f!f) t/(,lIIn! '!2
NY2d ~ l~. hX." NYS1d 41011l)l)XJ), To pl"llV!.'a prima 1;IUr.:,,:asc or tl'll,:dir.:~lllllalpr;lclll'C_ a pi<lilllll'l 11111S!
c:;(:lllll:";[1 lll:ll dell:llLlal1t'S ncgligcllC!..' \va'i <lsLibslallliall~ll~tOI' ill producillg the alkgl'd ill.lIlFY(\.Dertiiariull
I' Felix COllfructillg Corp., 51 NY2d 30(--(.4J4 NYS2d j ()6 11"" l)cpL I()X() I: Prell' \' RI(fla~{)elll('IJ"i()Il\, :::'2j

1\1)2d h7A. (l,.lS N'/S1d 70() 12,,<1Dcpt It)()(l]). I~xcr.:p(' as (0 nlClltL:l"sWI(hili (Ill.' tll'dlt],lry l'\pert<..:lll'<":;Illli
kllOlVlcdgL' prbYlllCt], c,\pcrl lllcdical 0Pl\110tlIS lll'ces:;ary to pt"(Wl.',I deVI<ltiollllr lkp;lrlUI'C from ill'cl'i"lll'll
Sl:llllhll"lls ol'l\ll'llIC:il Cll"l' ~lI1dlha( sLlch departurc W,lS ~\Pl"llXilll:llL' CIUSC ni"tl1c P],lllllii"rs illJlll)' (St'('. Fiore
l' Galollg. (}-l N Y1d l)t)t). -l-iN NYS2d 47 1_'1"" [kpt 19X:5I: Lyoll,\' \' McCauley, 2."::' i\ 1)2tl .:'iIfl. 517. (175
\iYS2d 37." 12",1Ikpt 1(1)S I. IIf}f) dClllcd ()2 NYld S 14. M( I NYS2d -l-75 II {)I)X1:B!oolll \' Ci(l" (~(Nt'li' )"II}"/"

2{)2 i\1)2d ..t(I.". -lb.':;. (ll)l) NYS2d 451'2",1 Dcpl 10941). '·SullllrJ;\ry .llttl)2.IllL'lllIS Ill)1 :Ipl']"()pn:ltl' ill :llllcl!I,;,I!
111<11PI';Il'! il'l' ;Il't illll wllL'l"L'the part ic:; adducc ,:01111iCLin ~ 1111.'diC~lIl·.\ pert llpilllUll 0;. S lICil L'l"edIhi 1it), i"Slll"": l',!: 1
llilly hl' rl''illlvl'd hy ;I.jury"· (Bcngstou)' Wallg, 41 i\D~d ()~.:'i. S.~{)NYS1t1 l.:'il} 12".1Ikpl 20()711.

'I'll reblll <I prim;] facil' ShOWIllg: or Clllillcl1ll'nl III <Ill ordcr ~r;lntln!:,- Slllll111<lryJUdglllCIll 11\ JIll'
dercnd"nl. Lh••.• pIall1tllT mus[ dClllollstrall' thc l'xistCllL'C or ,I Lriable issuc or 1;ICIhy ,>ubmiuing: ,Ill L'\11LTl'"
,1f·fid;1\' i[ 0 f lllcri t alll'st illg to a dCVI<lIlOIl llr tleparlll rl.' from <lcccptl.'d pracl IC"".alld nH1t:l1l1111~(]n (lpillil III I!J:ll
Ihe dcll.'lldalll· s acls or OllllssiollS wcre a com ]letcllt-producing cause 0 I"[h ••.• Inj urics of Ihl: ptll nil rr (." '/'
l-fl-'·liir:.\' Neth Israel Med, Or-""iugs lliglill'aJ' Dh'.. 7 AD:;d 7'5l). 776 NYS2d 907 12,,,1Ikpl ~()(j-l;:

J)oJJlllrad:ki " (i1l'1I Con' OIJ/GTN .·hso('"s.. 1-11 1\ D2d 1X.2. MlO N YS2d 739 12'~'I kpl I!)1J71J_ "Sllllllll;11"\
jl1dg.llll:llL i:-;nnl appropriatc III a medical Illalpraclicc ac!lOIl wherl.' thc p<lrlies ;ldduCl' cnlJllic\lllg lllcdictl
npCrl opillions. Such l'redibility issues can only hc resolved hy a jury"· IfiCllgSIOlI l" "-all.~, -1-1.-\IUd Il~:,_
S31) Nl'S2d l.:'i{)12'~' Ikpt2()()11J_
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MOTION (1I11e)
III suppnrt Of11lll1ioll (Ofl?). the (k1i:l1dal1ts, Julie SU<ll"c:t"M.I) .. .lull\.' Suarl'/ .. \Jl.D .. PLI.(',

J 'L'lt-'r\' CLI-J kr ('hang" M J) .. (iastroi IlkSli llal ;\SS(}C I,lies 0 r Long J sland. M l'n.:y Mcd iI.:;11( ·elll •...·!" ..;11111
.k ITrcy SII..'\ en Novak. M. [L ha vc sllblll) lied. 1lliCr al1:l, an attorney's a rti 1"l1l,11ion: ('OpII.':' II r the
SIII1lIl1011S,111<11,;\Hllpla 1111.the answers and demands for d iSl'uvcry served by the lllo\'lllg dt.'lcnt!;lll1s.

the pl,linlilrs \'L'ri!icu bills of particulars: pantal, UIH:crlificd l'llpics llrplailllifrs medical records
and n.:pons: lhe ullslgnl'd transcripts of the examinations before trial or Palnuil ()"( 'onllcll d;l1<.'d
(kloht:1" 1(l. 20(J(1 and January 10.1007. Walter O'Connell dilled January 24. 2(J07 and March 20.
2007. and (j..:no Manila. M.D. uall'd Seplcmher lX. 2007: the affidavit ofDcnisc BaSIOlL Dircetm
IIf! IUlllan Resources Ope rat iOIlSfor Mercy Medical Ccnter: and the a rti !"matiOilSu f.k tT'i-cy\\0\ al-:.
ivI.D .. 1\:lcr Y. Chang. M.D .. alld Henry Partridge. M.D. The ullsigncd copies oflhc deposillon
transLTipts an,' nut 1IladmIssIble lorm as rel]lI1rcd by CPLR 3212 (s('c. Marline: J' 123-16 Uberty
.1\'('. ll('a/~l" Corp .. ..J.7i\lJ.1d {)Ol. ))5U NYS2d 2fll [2, ••1Oept 200X]: MCf)OllUItlI' MUllS. 3X i\[)3d
727. X32 NYS2d 2{Jlj2",llkpt 2007J: Pillu I' Flil.: 11111. Corp .. 25 Alnd 771. xos NYS2d 752121>:
Dep[ 20U(I!). nor arc they accolllpalllcu by an artidavit pllrsualll to ("PLR 3116. :md. ther<..'lt)rc. ;m:
[hI! cOllsi,h.:red 011IIIis 11Iollon. The p,uiial.llncertilled COpiL'Sof the pl:lil1\ilrs llll'dical records :ll1d
reports arc nOI in admiSSIble form pursUilll\ tn CPLR 3212 and are nol eot1sl,lcred on [!lIS moliun.

lknise IbstolL DIrector of j·lulllan Resourn,'s, J\lkn:y Medical Center. h,ls se! 1i.)niJ in her
anJdavit that ill J,u\lIary 2004. Dr Jube Suarez, Dr. Peter Y. Challg, Dr kfl'i\'y Sll'\'l'll NlH·ak. I)r.
(il'1l0 M:111l1a.lk Slanky B. Pollack, and Dr Roy Rubenstt..'in \V~re volulltary <l((ending physicians
,\I jvk:rc~1i'vk:dic,l! (\:n[er. They \Ver~ not employe!.:s uf Mercy M..:dical Celllct· nr Oil the payroll
i"v!cr·cyf'vkdieal ('entl'!" did 110[cUlltrol or direcL thcir· U'catlllt:I1Ldeeisiull. She e(lI11illlll'S IIl;lt 1[1
.lalluary 2()()..J.. I)r [(obcr! \V. Daly. Dr. Ira !"~lstlich. and Tholllas J!lnuLi wcre prlv:lte ,llLcndlllg
r~ltli{llo;..:i:'b~llMercy Medic;lI Cenler. They were nor 011the Ml'I"cy Medica] Ceilier pay-rull. TIl •...~
\\'er •...11\)\etllpl(}yee:; \11"Lile ivkrey i'vlcdlcal Cl'llter :llld Mercy iVlcdl(',il ( ell!L~rdid twl l'()IILrul Ilr
dlrecl [Ill.' trl'atllll'tll dl'cisiolls made by Ihem_

Dr lleter Chane', h~lSscL I<Jrth ill hiS ,1I:j'ilbvil tlWl Ill' is ;1 phYSICI:IIl I[ccnsed 10 W:\ctiCl'
Illedil'ille III the S[ale 01' New Yor~ :llld is bo,trd certilied III llwr:ll'ic slIr:;cry. I k stl[CS lil,l[ III
.1<111\1<11")'~()()·L he W~ISin prlva[e practice ,ll1d 1ll:\Illtained :lIlcndillg wivllcges :ll Merc)' jvlcdlcal
("cll!L'r, :llld \\':1:' l1nl all employee oj'the hospilal. Hc oner·s his alTid,lvit h<1sctllIpllll ,I revlcw ortllc
I'l'k \' 'Ill[ rl'c()rds l'()11celli Ing thl' care and trea l111CI1 [- he rcn( kn:d Il~P,11ri ('1:1()' COI1IlCII. J Ie swtcs th:11
tlll .':llllldr~1 I~, ~()()4. Dr .!lIiJl' SlI:lre/. reqlleswd !lIS cOllsull:l[i,1I1 \\'11111',llril'i:1 ()"e ol1llell \Vllh
re ...•pn't lu d di,lglloscd picur,d clluSl011. llcc()I1t1]]lICS that Ms. 0'( 'ol111ellhad dC\'l'loped sh:lrp 1',1111
nil sw:illowin;..: :llld was 1Illah!l' III Lolerate or,1I inl,lke: tl1erei'nre, .111CS{lpl1<1g-::iIperrUr,lll{lll \\':lS
SllSI1L'l'l-:d.Sl);l harilllll swal]t)\\, was onlcred. lIe slah:s he :lssessl'd rhe patient'" :lhd{}Jl1cn ,uHI
doculllellted it \\<1-"soH alld nOll-lender. Ihere was 110rebo\llld amI he foulld Ilorlll,d hO\n:1 sounds.
r-. b. ()To11nell. he sl'lles. had l1L~ense-:ll the previous day hy J)r. SI~lllley Poll~IC~.:1;!l'llenl Sllr~l'(ln.
who dell'fIllillCd thai there W;IS no specifIC eviJerll'c oran illlr:hlhdolllin:ll cOlllplll':llioll. Ib"l,d
upon Ik (·halll:!-·s cxaminalioll. hc rccol1lllll'll,kd cOlllinucd adlllilli:,lr,nioll oraillibiolics ,1111![ll
11)lIow llll" Ihe rl'slt!ts or Ihe harium swallow study. On J:l11uary Ill. ~OO·-J..he c:\<lmined ;\-f:..;.
( ).{ 'on]]e II aga in and recolllmcnded an upper endoscopy :Illd ~astrocl1lerol()g-" l'llll:->ulthecausc illl'
radiol(lgist illll'l"pn.:tl·d Ihe h:lrlUlll swallow as reve,J!ing no eS()ph;I~C:lI k:lk (Ir pCrlll]";IllOll. hUI
shun ill~ irrl'gul:lr lllucosa at the distal esophagus. Dr. Chang Sla[cs that as ,I thoranc surgl'llil. hl'
is respo11-"ihk for per!i.lrllllng opcr:ulolls on Ihe hCilrt. IUllgs. esophagus. and otller organs n( dK
ches!. and it W:l'i nol. and IS \lOt. his pranice to evalu<llc patienls Wilh respect 10 the pO'isihililY or
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,Ill Illlr:hlhdull1l11<l1 limcl'ss ur bm,v",1perluralion Hc Upll'lc.~\Vlth d n.:aSOlIClhk,kgrec Ui'llll'ltILII
(lTtllllty lh:ll I1b Ireatll1elll or ll1e patient was clltlre,'ly COllsisn:nt \Vllillhc :lppllClhlc S1:II1l!:IHllll
Illcdlc:i1 pr:lcIIL'e and did not constitute a departul'e rrom accepted s[alldards or (,:11',:. I k l'unllL'l"
:hSl'ltS that IllS Irc;ltl1lL'1l1 ui' the patiel1t cnuld llot havc pru.'\llllilll'ly caused ,IllY ill' [he L·laimcd
In.llll·lc:~.

Dr .I",I'Il-ey Novak Ilas set I~)rth III his dftldavil lhal hc IS ,I pilysicl(ll1 Ilccnsed 10 PI';lctILT
111,-,di,-,ill'-'illlhe State orNe\\-' York and is bO:lni ccrllj'lcd III illlCl"Il<lt 1l1edlCil1C11,'1[11,I slIb-,Slll"(I,I!l)'
ill g:lstrucl1lerulogy. 011J;ltlU<lfY 16. 2()04, Dr .Iulle SUcln,'/:n:quc.,acd ,I (utlsulLltlUll \VillJ Il~g<lrd[u
l'illri(l:l ()'CUllIlCII ,ISshe h,ld all epls()(!c oi'dysphaSI:1 :md:\I1 :Lbnurmat CSOph,l!!raIlL J3:lsl'd UPOll
ill Sc::::II11111<1ti()110 I"lhc PIaiIII in: he COlleluded that an esoph:lgC:'l1per I()rali un \Vas hIglll Y Llllll kl'1Y III
tl1:1ttlll'rl' W;I.":11;lcl-;01"extrLlsion or b;'IrlLlIl1during the upper S;lstruinlC'stin,iI serlCS, there W;ISIlll
:lllk'Cl'dcllt vUllllling, instruillentatlon, ur rorelgn body Ingestion. ! IL: ordered ,1Il encloscupy Ii)
I'urlher cvalu(]ll' her CUIlc!1l1011:however, Ms, O'Collllell declllled to 1I1ldcrgo tile study :It thl'
Iwspital. 011 January IlJ, 10()4, when he ag:lI11saw her, she ["cllISed to lIm!crgn :Ill ellc!Uscopy ;11
Ivkrcy I\kdlcal Center Dr Novak states that he e,xphllilcd the risks Ol'lllldl:lglloscd IcSI()l1s/cdncers
to her ;111<-1she :Igrecd to 1()llo\V up with her physici:l1ls upon disclwrgc Thcre;ll"tcr l1l~Iwd IlU I'urthl'r
,:()llt:1Ci with her IX ill'r tre~ltlllg physicians. Dr. Novak sULcs that prior to hiS IIlVulvl'l1ll'nt, 1\.1:-..
() Cillll1cll \vas seen 011J,lI1uary 14, 10()4 by Dr. Stclllicy Pollack. ,I scncr(]1 surgeun, ,llld th:ll h,'
rellcd IIp()n the dclcrminatlon hy Dr. Pnll;lck th;ll lhne was 110C\ldcnce 01' :In Illlr:l-ahd()J11illdl
cUlllplic:,llion jl IS DI' Novak's 0Plll](lll with:.l l"l':tsonablc cksree ol'll1elill':iI l'l'rLIII1lY tlLIt Ili.s
lre:llll1enl urMs, ()"Cullllell was l'lltlrely consistent \vith, and tilt! 11(l1depdrll'rullL [ill' ;lppllClhk
sldn,brd oCll1cdll'al pl':lCtice, did 110teonstltutc a dep;lI"LLln:from the :leCl'llll'd st<llld~lrdsul"l:are. :lnd
c()llld ilut h;lVL'pru\llllatl'ly cillscd :lny ofthl' cldimcd inJurie,s.

Dr. llen!"y S. P;lrll'lc!ge, the IllOVII1g (kll'ndall1.s cxpertlll thIS cross Inotloll (Oll2) sds I"unll
lh:llile IS licensed III pl'aetiee medicine 1\11heSl:lle oi'Nc\v York and is h(l,ml cer[llled Iii surgel'Y·
1Iv ':;l~llCStil,ll in the fall oC1()()3. P:l1rici;l O'Collneil cmnplaincd oCrlgllllowcrqll.lllr:ll1t dlSCilrnl(JI"I
~llld w;!.srl'Il'ITl'd it) ()l'1l0 M:lllll:L_ .M,D, /\ J;1IlU;1I"Y1()OJ CTsc:1l1 revl',l1cd the prl'sl'l1l'l' (ll':l pusslhlc
2:\ _)Clll uv:man cyst llil the right pelVIC sidewall. A sOllOsnll110\1Octuhc[' 28, 2()(J3 \V:ISrcportl'dly
[IOITII,II with 110,lpparcnl ovarian C)iSL. On J:lIllIary 7, 2004, Dr Manll:1 Ik'rllmnl.'d 1,IP:II"llSl'Opil'
slII'gcry Oil Ms. ()'( ()1111ellat· Winthmp University HospItal bul \\':IS 1I1l:lbk l(l VlSll~lii/c llll' I'lght
l)\";1ry dun Il~;the procedure Dr. P:11"1ndge coni inill'S that Dr_ .Mann,} Sllrgl c:i1I)--li'ccd ,I I(lOP()i'hll\Vl' I
;ldlllTed to tile Side Willi ol"lhe dhdOl11lll<tlcavllV. Ms. crCullncl1 \V~ISthel1 dlSCli:lI"gcd 11()llK i\lll-r
.';C\·lT:iI !lOlil',S,11Owl'vcl",she devl'loped severe ahdolllllWI palll alld IIlI(HlllCd nl' Mdlln~1 oi' he!"
SYll1pt\lIl1S, IIKludlllg <.ltJYil'Llltybrcathing, Dr. rVI:II1Il:l l-ecoll1l11cJldedSudall.'d I()r the brc,1l11111~
prohlelll Silc l':liktl \)r. Manna ,l secllilti lime on January 7. 1(){)4. late ~11I1lght u)]]lpl;IIIlIIl~~ (l(
:-;l'Vl'rc :Ihdnllllilal p:lIn. ])r. M'1I111:1.1)1'. P~lrtridgc st'ltes. tllCIl :Itiviscd hl'r l() ~:ll to 'vVilllilrnp
11111Vl'r.SIIy ! !p,sI' iul; hill, the pi ,Ililt ifr cIcued III go to Stuny B run k I-Iosp it:11Illstl',ld w hcrl' ;1CT Sl':11l
.11'[Ill' :lhdo llll'll ,lllti pl'l VISwas pcrj()j"]l1ed :lIld Illtcl"prcled as del11011StTdI Illg asc1ll'.SSl'l'(lllti,IIY l\I till'
I.IP;lI"()S(OPY.Ms. ()"C()]lIlcll \\';I.Sgivcn Mllrphille illll"aVL'IlOusly and dlscl1~lrgcd hOllll' Oil .l,lIlLI:lry
~. 2()()--l-\\'ltl1:l preSl'rJpllOll I()r VIl'(ldll1 Il)r ]J;lIl1,

1)1',P:1rIrldL!e sLites tl1:lI. ('llcreartl'r. IHl .tWIll<lry IJ.l(){J-I. Ms ()"("()I1l1L'III'I-l',~CIlICd l() 1)['
Ivl:1l1l1<l'~onlec In n:splralmy distress \vltl1 complilll1L.s ()rwhl'l'/lIlg and diJTieulty hn'::llhlllg, :-;l1l'
\\";I.Srel"cnnt ltl Dr, /\ndrl'w Pclcrs \vl1() ;ldllli11l'd her\(} lhl' ,SCI"Vll'l't)C.lullc SlI:ll"o .. IV1.I), ~lt lvll'l'cy
IVkdlcli CCll11'rto ruknut a pleural ei'fllsloll. UPOIl ;ldll1lSSl0nlll McrL'y rvlcdlcHI <. ',~ll\lT 1,lhoLltory

Page -5-

[* 5]



"Iudle:-; rcwakd an elevatcd Whllt.' blood cell and a chest :>:-r;ly rCVl',l!l.xl fl'ce air Linder IhL'
diaphragm ;111dfluid mille cuI de sac. Dr. Daly, the radiologist. delcrll'lIl1ed th;l1lhc fret.';11I"under
Iht.'di,lphrag1l1 was consisLent wiLh thc plalllllffs hlslory ora rcct.'llllaparoSCUj1I1': surgery. I k CUrlher
notet.! L'\ ilk'nee ()r bi Ialera I pleura I effusions. bib:lslla r in fi Ilralcs ;llld/ur all'kcl'lsis. Ik l'anrid~c
cOlHillues Ih;lllhe radiologist. Dr. Fasllicll, upon review orlhe CT scall oClhc ;Ibdnmcn alld peh'ls_
lk'lern 1illl,'d Ihal the 11Iutkralc amOlllH of ll'cc ai I' wi th in llll' abdomcn ,ll1d pc I\"is \\-as all rIhulablc III
Ille n,'Cl'lll laparoscopic surgery. Dr. Suare/. cxamlllcd Ihe pl,lil1tilT and requl'slcd surgcry.
PUlllltlll;lry. gastHlcnten)logy ,lilt! canJlotogy COtlSllliS.

l)r. Partridgc COllll1lLl('Sthat Dr. Rubenstein pcrformcdlhc pullllonary consult. lie noted
Ihl're \Vas abdOlllin:lIlelllknless and that her symploms were worselling. Dr. Robin l'onducled the
t.:ardiology t.:OIbulL 011January I-l-.2{)04 and deterllli ned there was no indication II.lr further card iac
work~lIp. J Ie llolcd Ms_ O'Connell's abdomcn was soli and llontl'lldl'r with hypoaetivl' ht)\\'l'l
~ounds. That same Jay. Ik Pullad: performed Ihe surgery consult. Ilis exaillinalillil ren:aled nuld
dilTuse abdominal dlstcntion \\-ilh no localized tenderncss and no g.uanlillg. IIe Ii.Hlnd 110specific
l'\' idl'lIcl' ()i';In inl ra-abdom illal ("ompl icat ion or pathology. When Dr. Pctcr Chang: cxanHnl'd J\lIs.
()'( \lJlllell on January 15. 2004 on a thoracic/vascular consult. he found her abdomell \\-as son and
without h,:lldl'rnl'ss and bo\Vel sounds were normal. Wht'll Dr. Pollack cxaminl'd her ag.;lill 011
January J6. 200-1-. he 100 JIllllld she had no abdollllllal palll, and hcr abdumcll W:1Sson and nOIl-
lendcr. 1)1'..klli.:ry Novak saw her on January 16. 2004 on a gastroerlll'rology consult and Cound
111iIt! righ Lsided tenderness wi thout rebound. guarding or apprcc iah Ie l11aSSl'S.Thc.l an uary I(l. 200-f.
esuph:l~ralll revealed all irregularity nf the distil! l'sophagus. Ms, O'COllIlCII. l'OI'!llllle" Dr
P~lrtt·ld~c. rt.·i'u~l'd Ihc elllluscupy alld mSlslcd UPOllbeing dtsl'l1argt.:d i'r()1llMcrt.:y i\ill-dlc:lI ("etHer,
Sill' \\';lS disl'llar);cd by Dr SU:lrl';::on January 20, 20()4 with instnll'liullS to illlllll'dl<.ttl'ly: i'ull()\\-ujl
IVIIh :1!!;I~Il"l'l'llll' 1'0IuglsL Ms. O' Cotlild I thl'n went to SLony Bruok LIIIi\'lTSI!Y IIos ptla I Ull J:1llt1:1ry
::'::'.~()(J4 wllere lk Slllithy pl'lforlllCd lI1\l1ledlate exp!ur,\lory surgcry <llld rl'p~lired ,I peri"maLl()tl u!'
ill'r howl.' [. I)r, Part I'idgc itlti icalcs Ms. ()' Cl111lll'II rl' nl:1itll'd ilO:-;pila IiI.cd ,II Stu 11Y HnIl' k it1lLIh~llcd.
ulltil i\priI2()() ...1..hut dol'S not lndicatc tbl' rl'a"Oll for thc inLuh:lliotl or I'he extellded IWSPlt:tll;:::ILliitl

It is 1)1'.P:u'lrldgl"s upinioll With a n:~lsoll;lhle lkgrl~c l)i'lllcdlc:d CCrU\lllty Llwl lhc Ircaltl1Clll
j11(I\,ided I() p,\ trtc i;l (r('()11Ill'II<lLMercy Med ICl I Cen IeI' COllipnrll'd Wllh ,~uod :\Ild :lcl'cptcd llll'd leI I
pr:Il'IIl'l' :llll! did Ilut pm.\lIrl<1lely causc her ill.luril':-;, While Iltlspit:l!i/.l'd ,Il iVkrl'Y rv'kdll':i1 ('l'lller.
Ill' ~LIll'S. j\;J S. ( r l '011Ill'II rel11;11Iled under Ihe C,lre :llld trc;lt 1l1l:11ll.)r Ilt.:rpn V,lle :111l'1H,lJ11:;ph y"1l'\ ,IllS.
1lIt.:Ilid It1g till' r,\(11n Itl);1sls who Wl'rc pri vall' ~ll1l'lldJng r;l(itn]o.;.!isls. lie sl,llcs t11;1t Iill' :-;LaILl! Men:.",
fvll-dlC,d ('enlcr did !lot perform any a(l:-; or OtlllSS1LlilSLh,lt pI"l)Xlln;\ll'ly c:lu"cd IllJllry tn Ms
O'CoIlTll'll :IIHI ;11:III times followed Ihe urucrs ant! dm:clives or IhuSl' dLlcllding physici:U1S ill
;lct.:ordallee wilh gllud alld tlccl'ptcd medic:!1 pr:lclice. I)r Partridge contlilucs Ill;!t IlI.:ill1cr Ik
Nova k. :1.;.!:IStrocilteru logist I)r. Chang, a lhorae ie v:lse ular surgc( )11.I1I)rDr. Suare/.. ;111InlerlllSL had
lllc duLy Lofurther investigale thc SOU1Tl'oCthe plaillii IT s abdominal and pelvic p:lin or 10delermine
\\'hclher cXpltlralory surgcry \Vas indicated. 1)1'.Partridge slates IIl"t il was not ill lhc scope nC 1)1'
<. '1J:ln);'s spcc i:lliy ItI l'val uate Ihe plai nl iff for :l possib Ie in Ir,Hlhdolll ina I process. Wilh regard 10
Dr. Novak, Dr. Panndge stales thai hccause Ms, O'Collneli refused 10 haw lhe cndoscopy
jll'rfllflllcd to ruk oul an esophagcal perforalion. lJr. Novak was nol rcquircd In tio :lIlYlhlllg elsc.
I)r. Part ridge con tillllCS that l)r. SuareL as an intern isl. arrang.ed 11)1'a Illhe appropn ate C(lllSllll:l1llllh
ll\ alll'flilrt In e\'aluate the source oi'her complaints and properly relied upon till' dellTlllin:llJons of
Ihose physil'i:llIs. including Dr. Pollack. thl' general surgeon. with respect 10 allY inLra-abdolllm,11
process. l1c opines within a reasllnab1e degree of medical certainly Ihat IJr. Challg. Dr. :\'ovak. Dr
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SlI:lrl'l, :1I1dMcn:y Mc(licCli eel'l1er did nOl depart Ji"011lgllod and accepH:d medlcil pral'lICe :ll1ddill
nul pro.\il1liltcly cause injury to the plaintifr.

Thl' plaintiffs expert IS a physIcian duly lin:nscd 10 practice lllcdicine III the Slate of~l'\\
York :1I1dis ho,m!l...'Cnilled in inil'rnal medlemc. The plaillliJrs expert opines wilh a n:asonablc
de~rl'l' ufllledicall'ert<lll1ty thai a physicial1ls n:quircd 10 lake Sfl'PS 10 ensure Ihat !he mosl serious
potel1tlal causes OLI patil'lll's condition arc rukd III or ruled out first to minimizl' Ihe mOSI serious
conseqllelll'es or Ihe most serious disease process and/or illness respollsible 11.lrthe p,ltiClll· ...;
cnm!ililln. Whl..'l1 lhe (tlrty-eighl Yo..'arold plaintiff presemed 10 Mercy Medical Center wllh
cOlllplaill\S llr difficully bn:alhlllg, shortncss or brealh. slates the plalnliffs cxpcl1. pnClInHlIlia
shnuld 11(1\,0..'hl'cll rukJ Ollt 111thai the pal lent was status post laparnscopy. /\ chesl .\-ray. a CT or
Ill\..'dlL'sl ,Uld a CT 01'1111..'abJofllcll and pelvis wcre obtainL'd. Thc ehesl .\.-ray JOClll11ellted li-eL':llr
illllkr Ihe right diaphragm. consistent wilh a clinil:al history or rL'l'ent laparoseopic surgery. Thl..'rc
\\;b also evidence l)Cp!cural effi.lslons and bibasllar mti!trates an(Vor alelectasis. Thcr<..'alteL a Cl
pulmonarY;ll11:!-iogralll dl'l11onstralt..'d small to mot!eratc sized bi!atefa I pkllra Il' rrU"iOllS,lilt! bl basi lar
1..'lll11prcssivcatelectasIs. The CT or the abdomen and pelvis reve;lIed a 1lI0deraie amoullt or ["reI..'
iIHrapl..Titolll..'al~lir. The pia Inl itr s CXPCt1statcs that the radiologisl. in l.:ontrast to the assertillllS made
by Dr. Panridgc In his artldaviL set forth that the air may be ;(lIributed to the reCL'11llapamseopil'
"urgcry. and furthcr spcl.:ifically Slated that Ihe murky tluid wIlhin Ihe nil de ~ac may reprl'SL'nt
hetllorrilagil..' ()r int\:ctcd J-luidatld that the possibil ity of all absccss l..'olll'eli()11could 1l()1be cxcluded_
Hased upnn thos.: findings. {he radiolog.isl r,:collllllcndeci c!inic,d correlation and dl)~e 10110\\·IIp_
The pl:til1lllrs cxpert states tllat Lh•...pbultllThad a Cri\lC~l)lyhigh level of wlJItI..' blunt! cdl count ul'
.H.() lllorl11al .';-1{I.O}.

The pi<liIIIi Ir s c\ )x:rt conti Il11CSIhat the rol e 0 fall ,\ttcnd iIlg ph YSil'i<.\11IIIa c ire lIlllslanCL' sue 11
:\S thl:; is III diagllllse. l11onitor alld treat thc pallent fur wlwtl..'ver abl1orl11alities arc l\[1(overL'd. ThL'
L'XPI..TtSliltL'SthL: slandard of care requires Ihe physiCIan to engage III thc dlllere[l\lal dlagIl\lS[S
P["(lCl'SS.WillCl1 rCljuircs urderillg ,Ippropr-iatc 1~lb()r~110ryalld radlnlugll'i\1 diClglluslle Sllldll'S.
c\lIlSultillg spL'l'i:lIisls whell Ilceded. and conrdln:,lilllg thc con:,uil':ml's 1'[lldings. pilysic;d 1..'.\'lll1S.
di:l~nlls(l<":.'illllIICS,etc Cunlllluing, the plaintiJrs expert opinl's Ih:ll the Lltili/,:ltlnllilfil COlls[llt;llli
dues 11(\1fc1c:lse :111:ltlelldlng physiCian from respollsihility, and il"lhc "lt1L'ndlllg is re1Y111.':'UIl:l
L:UllSlIll:1I11'Slilldings:ls:I protectIon fromliabllllY, then thc UllClldill~ physlei~lll tl1I1St,Ictually ;1<":[
\l11011111\\sl..'lindill~s :ll1d reCOl1l111L'llClations.The expert furlhcr ,Idds 111,\1'11is I1nt \Vlthilllhc s!:llltl;1I"(1
l\fC;lrl' 1(\ I;lillo rnllt\w 11lcinstructions of:\ C0I1Slllt:1Il1;lnd thell claim tll,11YOLI,1I"C110\n,:splll\.'ilhk
Slll\ply hl'l':lUSC:\ cUllsull was C<llkd.

The pl:lilllilrs expert further states th:tt wllel1 Ille pluilllitf W~ISdlsch;lf)-!.L'd froll1 iViL'rl'Y
.'vlcdil.."lil'eilicr. sill..'chose to have the I~Cil) and s()llogr~lIn orlhc I..'sophagll.'i done nil ;\11tHllp;tlll'111
h,lSIS rathcr 111,111as an inpatient. and did nol refusc thc testin.':' as suggested hy 111'.Partrldgl' TIll'
pI:!iIHirr s L'.\IKr! :ldds Ihat !lei Iher 0 r thcsL' tests \Verl' urgcnt and \Verc lime blL'd 10 Ihe d](l.':'IlOShof
the in!l'cli(lllS pnlCcss that was ultlmatl.'ly let1 undiagnosed. Whl'l1 the plalnlifC\\as admilled to
Siony Brook (\11January 22. .2 OO..L she had an emergellcy opel1 I:!P:IHlIUtl1)' \\-hlch rCH';lled a
pcrrurall'd hn\\d whll'h C<IlISI..'dher 10 go into respiratory fililurl' ;md sLllli.'r multiple organ systclll
fililure. In :ldditiOl1 to tl1l..'l'xploralUry laporalolllY. shl.' rcquired variolts procedures incluchJ1~
I..'nlerlK'UI:llleOliS lislula nL'atiol1. small bowel resection. mull ipic abdolll inal w;lsholi ts with me ISIlII1
:mil dr<lil1a~I..'of lllultiple :lhsccsses. and split thickness skin grans to the ahd(llllinal \\":111.
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'rhc plaillllrr~ e,'(pen opilles thaI Dr, Sllarl'z, M D" ])1' SU:U\'/., M.D _ PI I land Merl'Y
!\;kdll'~11(l'lltl'l" dep:lrled ft'Otll accepted slillldards ()rC~lre wllh regard tu their C~lrl' lll"tile pLllIltill
III 111;)tthe IIlldil1g 01';1 leukocytosis (elevated while blood cell coullt) III C()lIJllI1t:lI011with till'
IIIHiillg-" (Ill rdd iograplllC sLlIdIes rcq IIIred tll;) (1) I'.Suarez ordn :,111In tCl't io us d iseasl' l'\) Ilsult, iln dlll:l t
I )r. Suarez, de[1<lrted IJ'1lll1tile accepted standards ()rC(lrl~ by Lliling 10 urder the S;tllll' \\ihll:h \V(lS,I
Slihstant i:ll COiltl'i hlt! Ilig (Ictor In eaUS1llgIllJlIry to 1he pb i IltilT The pi ~llnllir Se\ pert COllllllllt:S l ilal
I )1',SU,IIC/,perm Itied the p~ltil'lll .sin IcelioLls d Isease tu pro11,re~;swi lholll Ident II)-"iIl11,the CdlISCUI'thc
IliI'cct1ull ~llHl \vilhuul properly Ire<lling 11.rhus, causing the pbllltilTIO SllSt~llll injlll'les, Illl'll.ldll1.~'
Illllllel"UUS\lperat IVl' pl'Occdu res ilnd prol ollged ilosp IfaIIzat ion, The pi ~llnt i IY s e.\ perl upi 11esIhal I) I'
SU:lrez rurtl1er dep:lrlcd 11'0111accepted -;t<llld<lrd-;or e~lre 111I;ullllg lu rullmv tile I'CClll1ll11l"lltblIOIl
rn;l(k by Dr Nov:\k un .January l(), 20()4 to conduct a rlirlhel'CT scall il'lile p,lllelll'-; while blood
cl'll C(lUllt I\~malllcd e!cv(llcd, which It did, alld \vhH.:lJ,ill f;lct, Increased, Ilml 1)1'SU,II"O,UlIldul'lCd
,I run hcI' CT scall ~1Sl'eCOllll1lCmkd, the pia inl'llT s e:\pert contillues, iI wuul d h:lve I'cve;ll cd r\lrllll'l"
cv Itknce u f thc pi :lll1l1lT s IIItr;J-<lbdotlll n~lI III rcci 10liSd Iseasc process :1I1dabscess wh Il' h \v()lll d hd\Ie

reqUired addillOllal fullo'vv up, ll1cludlllg dralllll1g (Ile :Ibscess, ThIS, contlllues, thl' e\,perl. \v\ntlti
il:1VC,lll()\ved lhe SUlIrl'e :l1ld pathogen urthe pl~lill(IWS in1'el'tlon 10 he dlscuvered, alld PCt'l111llCd
:IPPI'oprialc tl'l'~lllllClll, including the admilllslTdtlon o1'anllbiollCS spccilic~llly ;lllllCd ~I\ll'c~lling thl'
I)allwgen dnd ev,lclidlioll ol'any ;lbseess.

Till' pl<ullllfTs c""lll'!"l opines that Dr. PolLick departed I'mlll :lecl'pled stalld:mis \)l"l':lrl' III
Illlpnlperly rl'porllllg lhe results uf the CT scall, r~liling to recognize the Sigllll'il':111CCol'lhe CT
Ilndlllt,'.s, and J;uling to delerll11lle the etiology of. ~lI1dact upon the cOll1bllWtl()1l df .lbnortml
1,1huLllory slllllies, abllormal r~ldlologie,ll studies, and lindlllgs upon 'lbd()llllllall'.\~lI11inatl(}n Dr.
1'(lII,lL'k 111lproperlyassumed thai because the p,lticilt did not hav<..'rigidity and l'ebOLtl1dthall!1ls W;iS
eVI\knce lil,l[ tlll're \V~ISIW ;lbdolllinal proeess~ ilowevl'I', :-:itatcs the pl:lllll1l'1~S l',\pel'l, IlllS
IIl:lpprnpnale ,ISSLll11priollresulled in the prugression orlhc plall1t1n~-; IlllCcll(HIS \IISl'ase.

The pLlinlirrs npcrt stales ihal Mercy Medical Center I~lilcd 1'0perl()I'[ll;l \. Be {ClllllPick
blo()d e()lllll) ()Il J:l1luary 10, 10()4, (!l'spitc 1l being ordered by Dr. Su,lro" <llld C(lillrillllled 10 111C
pl:\ll1tllrs II1.Junes.

The pLlIl11ilrs c.\pcrt has ralsl~d I;lctllal ISSLIesIn preeilldl' sllillmary JLldgllll'111as 10 Ih
SU<ll"l'l.. l'v1crcyMedical Cenll'r, dlld Dr Pol LIck Till' con Illctll1g IllcdlCd ()Plllllll1S relldered by Ik
1\lrtl"idi,\e ~l1ld llll' pl:1I1l1iIT" e,\perl ere:lte !ilctu:d ISSlIes Ii)!' Jury dl'!L'rllllllallOll IlowL'\'Cr. till'
pLIllltilTs c\pert 11:LSIlot I'aised 1;lClu,J11sslieWith reg(ll'd j() Ik ell'lllt,'. or])r N()\':lk.

Accordingly, sUlllnlaryjudglllellt ISde1'lledas to Dr. Suare/., 1)1',Pulbck ,111dMercy l\'kdll';ll
( .ell ILT,:IIHII s granlcd ,ISt() /)r. C ilallg alld Dr, N ()V:lk :Jnd(i,lS! rn iIllest 111,11/\ SS()Ci:1ll'S \) r I (ll1g IsI:111d
:llld lile C()lllpialllt IS disillissed as asscl'tcd agaills! lilem.

M()J ION (OOJ)
III cross nl\llWIl (lHU). the dckndants 13ruce Robin, M.I), and JnlenJcI11IPildi (':lrlil()lllgy

/\SS\)l'l:lll'S, fl.( '. sl'd: SUIl1ll1:\ryjudgillent disllllssing the C()lnpLlllll <IS:lsserted ;Igaillst !l1em nil till'
Insis 111<11Ihey did !lot depart lJ'ulll the accepll'd st~lIldanls ur cardluiugy c;lre ;IIHI IrC:llllh'lll III
SUppi H'll hereo I, they' have SUhl1l11icd, iniL'I',II ia, ,Ill Cltlorncy' s ,1rJirlilal iOil: IIlL'aITI(Liv It 11r t Ill' II'e.\ pen
P:HI11' 1l:mllck. rv1.D.: copies ur!he SLlIlHllOIlS;ll1d eomplainl, IlJelr dllS\VlT, plall11llr" vl'I"llied hill
ul' p:lrlll'lII:Jr.S: ulll'crtJlicd eOI'll''' of tile pl;Ullllfr" mcdical records I'rom Winthrop Ullivel'.slly
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Illhpi!'I!. St\lny I~n)(lk 11ospi!:li. and Merey !'vkdieal Cell tel', \vhich ,Ire IlO\ in ,ldlllisSlbk rOrill
[1ursll;lll\ \0 C[>LR :n12 and arc 110\ eonsidcred~ ,IllJ Ihe unsiglll'd tr,ll1SCnpl of the l':-;,lInin,llioll
hefun: trial of Brul'l.' Rohill. M D, which i~not IIIadmIssible j(lrll1 j1llrSllallt to (·I)I.R 3212 ,l1ld l~ n(ll
cUllsiliL'n:d 011this 1ll0tlOlL

1)1'.Ilarnick has set !(.l!"lhthat he i~a physIcIan 1Jeenscd 10 practicc lllediclllc ill tho.:Slatl..-or
NL'\\ Y(lrk and is hoard ccnificd III intcrnal rncdicillL" and carJio\"ascular di~casL'. Dr. [[amid
SUhlllils thi~ ,Irtida\'it in ~uppon of Bruce RobilL M,D. and Inlcrvl:l1tlolw! Cardiology i\s~llciatL"~.
(J.('. I Ie UpillCS\\ ilh a n:asoll:.Jblc deg.rec ofmcdleal ccnalnty Ihal they dId no\ tkparl from g.uod and
accepled sland:lrds of cardiology earc and treallllCIH ofMs, O'Conlll'll and thallhcre ISnOlhing Illal
Ihcy did or did nUl do Ihat proximately causcd the Injuries claimcd by her. Dr. I lamiei-; stalcs Ihat
tlllJanuary 7. 2()O-k Dr. (icllo Manna performcd Ihe laproscopie lysis ol'adhesions and frecd a loop
or lJl:r hO\\I.."1\\·hiel1 \Vas "H.llll"reUto thc side wall. and, alkr Ih~ surgery. Ms. OTnnllell was
t1J~L'hargL'd. ])r. Ilurtlll"k relales Ms_ O'Connell' s hIstory prior III hcr admission to Mncy [lospilal
Oll Janltary 1.1.200-L III.' slatcs thi.l1Dr Bruc •...Roblll oflnll..'I"\"t:ll1iol\al Canliulogy Associatcs. P.(·
saw Ms. OTonnL'1l for a cardiology consul! 011 January I-L 20()~ rclatlvc to her complaims of
slHlrlncss tlr brl..·:llh.and slates that Dr. Robin rulL'd OUIa cardiac cause li)r her ShOrlllCSSof hrL',ilh
hasL'd \111thc cl"l1l)c~lrdi{lgn.lllllindings, physic:l[l'xamlllatJOJl, EK( i. lahoratory tesls. chcsi x-ray and
(""I'results. Dr. I larnick sl:l1es Dr. Roblll wu:-;no longer involved in her care and Ircalllll'nt alh:r ([WI
visit. Dr. llarniek opines. that bast:d upon hi~ review of the carL' and treatmcill rendered {o Ms.
()'C()nnell by Dr. Robm. 11IS his 0PIlll0I1 Ih:l1 Dr, Robin cOlwetly <lnd approprialely rulL'd nul ;\
'.':lrdi:lc o.:allSl'11)('her shortncss of brcath. Dr. Harniek statcs th~lt lllleC c,lrtliac IIlvnlvelllL'llt \\·<lS
rulL'tl (HIl, Ih~lltllL'rl.'W,lS110LXlSis!"urLJr. Rob III IIIcuntillllC lull'..: involved inllcl·carc and lI"L"'ltllIL'lll.
It IS Ik !!<lnlil'k'sopinioll that bascd UPOllhis n:vic\V (Irthe Illcdicall·ccords.tkll ['vIs.O·C·()lll1cll·s
Ullldltll)ll \\·as Ilot rcl:ltl.'u 10 allY cardiaI..' issue. Ill.' l"urthl.'ropillL'S [hat Dr. I{obll! W;IScl1tltkd lu rL'ly
llpllil thL' dL'lenllill<llIUll uC the nther phYSICians who \VCt·l.'lrc:lllllg I'vls. ()'COIlIIL'11 (or 1](..'1-(ltIH.'I-
tl1ctlH..':d L'olldiIIOIlS Dr. I-Iurtlld; concludes thaI the Gll"l.',ll1d [rl.';ltl11el1\t-elh1l.'rl'd hy Dr. Rubin did
Illli pru.\ill1:1tcly e<lllSCthc injuries el~llnlCd by Ihl.' plallllllT.

J'bsl.'tl upon the !"orcg()ing. II is detcrmillcd th:ll Dr I{()hin :Ind IntCl"Vl.'TltiOI]:liC:ml\llingy
/\s:'()Ci'lICS. PC h:lVl.'dC1llollstratl.'d prim;l i:lcie cnl'itlelllCllt to .'illlllll1<lry.Judgmcllt dislllissilig lilc
l'()111pi,lillt '1~'llllStllll.'I11. The plaintlJTs h;lve not sublllincd all cxpert afTirm:lllon 111()PP()'iIII()ll :111(1
h:lvc J:likd tu r:liSL';l Llclual is.'illl.'to prcclude SLlnllll;lry .Judgment.

/\cc()rdil1~ly. IlHlIll)l1(()(f;) is gran1l.'d :lIld till.'cOlllpi,li Ilt or\l1is :lCllOIl ISdlSll1lsscd as ass\:rlL'd
'l;!.'lillSI Dr. Ihllcc Rohin and lnlcrvclltional Cardiology Associ'ltes. PC.

VIOTION 111"~1
In crll'iS mol ion (00-1). V.ri 111hrop Ulll versil y I-Iospil,d !\SSOCial iOIl.d/hf<l W Illlhn)p l illi\-LT..;JI:v

II ()spi Ja I. ( Wi IIIh rup) seeks summary j llllglllcnt dislllissi Ilg thI..'C(Illlp I" iIII ,ISSLTICd;lgai llsl iI Oil 11ll'
hasls lhal il did not depart !l'om good and accepll.'d mcdical praL'ticl.' which prnXll11:tll..'lyc,UI";L"dtill'
pia iIIIilr s iIljuric:,<.and. Ihat at all tlilles, Ihe pia i111irr s carc and IrealmL'nl \\·as di reeled hy her pri \ aiL'
ph~~ici<llls. III SUppllrJ (ll' Ihis applicatioll. \Vintltrop has submitted. Illler :llia, all ,IHorllCV' ...•
:IITirlllation: thl' expert allidaYII or .JcnnifL'r Wu. M.D.: copies or Ihe sumlllons :Illd complaint.
\Vil\lhrtlP'S ;lllS\\er. am! thc plallllrtrs venlied hlll of partil:tllars: ,111Ilnccntfied cup)" of till'
\VIIIIhro]l lilli \ lTSiIY I lospital rccord fi:.lrIhe pl;lIll\ iIf and thc Stony Bnl{)K rCl'ord. \\-hic It rCl"onls arl'
Ilollil admissihle liJrmlo bc COllslllcred on <llllOIHH1for SUll\ll1aryjlldglllem ]lllrsuanittl ("PLR 3212:
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~ll1dIhe lIllSi~l1cd I.:Upll:S0 r the tnmscn Pl~ l) r the exanlll1(l IiOllS be fore tria I n r I\Itrll.: I~I()"C ()1l11L'II
dat,'d (klohcr I(), 10U(), Walter O'Connell dated January 2.:t, 20(l7 ,lnd C;C110 Manna, i\!I.D. dated
SCpl\,:ll1ber 1.'\, 2()()7. which arL' not 111admis::ilblc l"orm pursuant to ("PI R 3111 and arL' not
c(llhidcred Ilil this mOl ion.

Dr. .lcnllil\:r Wli SL'ts forth In her anidavil submil\l:d Oil behall" or Winlhrop l.lni\-L'rsity
Ilospilal that she is a physil:ianlicensed 10 practice llll:dlClIle in tile Slale orNew York and ISboard
l'l'rtlficd ill the licld or Obstetncs and Gynecology, Dr. Wli sets l"nrth her 0pllllon wilhm :J

reasonahk degree or medical lTl1alll ty that Ihe earc and tn:allllent n:nden:d by the sla rl"al \Vinlhrop
did 1101depart from good and accepled medical praelll:C, :md she sets llmh the materials she
rL'vie\wd as a basis l"urher opil1lon. Dr. \.\,I1Istatt:s Ihat Dr. (iellO Manna performed Ihe LtpafOscopy
nn 1\'1". (r '-"011111.'1110Invesllgalc her righl lower quadrant abdollli nal pai n :lnd Il) C()lliirill ~Id lagnosi"
jll]" Ihe purposL' nr providing proper Irealllleni. During thl: ~urgical procedure, slales Dr. Wu. Dr
\lIanna, ,IS thL' priv<lIL'atll:lHJing physician, dirl:eled Ihe rL'sidelll who partiCipated in lhe pmCL'(!llrL'
undcr])r. Mallll:l's supervision. Dr. Wu slates Ihat it IS Ihe dUly ol" Ihe hospital starr and IhL'
rcsidcnts to li.)llow till.' orders, direClives and Instructions of till' privall: allenuing physician. Dr, \,Vtl
continues that the procedure pertonllcd by Dr. Manna was not cOlllraindicalec! and was within thc
accepted standard or llledical practice to perlorm such prOl:cdun::.

A residcl1t who assists a doctor dunng a lHl:dlcal procedure. and who dOL'Snot c.\;L'rCISC
IlI(kpl'I\(ll:n! medical Judgl1lcl1\ cannot be hL'ld liable ror malpractice so IOIl~ as tliL' {lllL'lor's
dll'eellolls did not so grl:aily devlah: frolllllormal practice lh~\l tile n:sldclll sl1,)uld lk' ilL,It!llabk fnr
r;.lillllg tn II1ILT\'I.:IIL'(MUll;: \' Kalioll'i£: 4') ;\DJd 51 L X5(l NYSld Ill) 11,,>1DCPll(jI)Sj). 1\ pri\',IlL'
pllYSiCI~\\ll\lay bc held vlc~lrl(lusl~( liable !(Jr cnllciuct nt' d n.::sldclll phYSICi;\I1\VllerL' the re_">llklllIS
lllllkl-thc dirl:ct sup-:rvisinn ,\Ild cOllirol 0l'tl1l.: prlvatl: phYSICian ,It the 111111.'ol'tlle l'Ollduet t!1,' key
IS\\'het 11-:1'the I'esiLl!.:11t e-"erc Ises 1l1dcpL'ndent 1l1cdica 1.1udgll1e Ilt {Freeman \' M (ny /1 [{'(lical ("('fill'}',

1()I)S N \' S IIpOp J IJJ 7U,100X M ISCLe."ls I()141 1Sup. Ct., N;lssau ('()lIllt)']l_ III the insulill ~lcll(IIL
1)1. \V1I lll:111\)11st r:ltcd t11;11the rcs idcnt did Ilut e,-::cl'cisc ;111y Il111cpClld-:lll J ULlglllCll! She has I'llnilcr
,k 111\)II.S11';1tl'll lil:1t the proccdul'e perform cd by Dr, Milllll:1W::ISIH1\111,1pprup 1'1<lte()1-L'\)Iltr~llntiled tl:d.
alld tlHlS lile l'esidl'lll was \lot klblc f()r 1~liling to illtt:rvclll'

1{~lscdUPOIltill: I"oreguilli,.', vVlllthrup l-lusplt~t1lm'i LknHll1s1rUlCdPI-lill;! 1;1(le entitlement t\l
sunll m I'Y.j Udgllll'l1t tIism iSSll1gfhc COlllp1<1i11t asserted ,liP Illst it. I'll c I'll;1111tilT 11;lsIHl! SIIbm Illed :111
c.\pel't drtid;r\'it or afrimliltlon 111llpposillOIl to thiS cross lllotlon, alili. lilerel;)rc, 1m..;1:lllcd 10 r;llSI..'
;1tl-i<lhk issuc uf l;lCt III precludc sllmllwry.iudgmcllt bClng gruntcd to \VTllthrop.

!\ccordinsly, cross motion (004) by WII11hrop Universily Ilospil,il is grall\cd ;llld IIIC
eOlllplain! ISdismissed as assertcd ,lgainst it.

\IOTION {0051
In lll{llion (005), Ihe dcl\:lldants (jl:110 Mann:!, I\!I.]). :llld Village Obsll:lric;il SCl'\'iCL'", p.e,

"L'L'k "ullllllary judgmenl dismissing the cumplainl on Ihe hases tl1at Ihey did ]lol {kpan lhllll
acceplcd "Iandanb or carl' 111the cafC and IrL\llnK'nl n::ndcrl'd In Ihe plaintiff, that inllmncd con"ell!
\\"a" t!I\'L'n ttl IlL'r, Illal Ihe laprosl'oPlc surgcry \Vas not ulluraindicateti, Illal Dr. \'i<lnna utili/_cd
propL'r :lIld aL'cL'plahk surgicaltl:chnlque, Ihal there W;ISno need to consult \\-1111;1surgeoll (lr other
spL'L'ialisl whell lllL' adhesions werL' encountered during surgery, Ihal thL' howel perl'uratltlll i" ,I
kl1O\\ n risk lll" laparnscoplc surgery. and tllat Ihe Illedlcal records do nol dCllll)IISlr:l!L' Ihat the
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plaintiJrs bowel WdS pi.'r!()r~l1ed dunng thc surgery performed by Dr. !'vLlIll1,1 III SUppOil of till.s
1l1()IIOl1,the moving defendants have sllhlllillCcl, inter ,illil, all attorney's ,11'111"111:)[1011,copies oi'[ile
SUI1l1ll0llS and cOlllpbllll, the IllOVlllg dcl'endants' answers, cIne! lhl' plclllllitT's vI5ilieci bill (ll"
pint Icul (lr:-;,lIllS Igllcd copies ()r lhe transc ri pIS 0 r the CXd1111natlOll s be iorl" lrl a I 0 I' P~ltnCI;l ()' ( 'Olllle II
dated Ocluher Ih, 2(J()6, October 17. ~()()(), :Ind January I(). 20()7, "V,dler O'Connell dated LllLury
2-1.,2(HJ07, Julie SliarelC, M.D, dated November 12, 2()OX, SC()tt hlward .!ol1nsoll, M,J), ,bted .luly
II. 20()X, ,IIIL!St~llllcy Poll,lCk, ['v!.D. dated I)ccelllbe]' 17, 201N. which records arl' 1101III ,Hlnllssihlc
f\1I"Ill 10 I'll' C(llhHlcred 011Ii1lS motioll Il)r SUIllI11,lt·yWdgl1lcllt pUrSlI<lllt l(l CI)LR 3212, [he slglll'd
ll';llbUlpt ul (iel1() Mann:!' M,D, ddled Septeillber 2~, 2()07 and contil1ued Del'l'll1ber 7, 2()()7:
L1llenl III cd C()IIIes ()r t l1ep 1:1illti IT S IllCUiC:-lI I"i,:cnrds~and the ,I (lj rlll,1110110 r the IllOVi11g tk Ie IldCilllS'
e.\perl l\obCrl Turnrr, M.D.

(ieno M,lllll,L M D, has sl'l forth III ill:) testimony that III 1()04, Ill' Vli,l:)tlll' sok' pr,lditi(111el'
111VIILlgl" Obslell"1e,1i SerVIces, p,e. He l:) Ilcl'used 10 practice 111cdlCIIle111111eSIdle ul"Ne\\' Ymk
IH)wevlT, he is not hO~II"dccrlliled In obstetriCs and gynce()l()t~Y, alld has never sought blurtl
ent i IIc<lll UII III all Y :lrea u r Illeu iCII ex pert Ise. III 2()04, he had adlll i II ing [l I"iV11l':,2,es<I[ M L'l"CY!VIedIcll
('Clllcr clllt! Winlhlop UllIvcrsity HOSpIl,d. In 10()4, he PCI·I'l.lI'l11ed,Ibolll [wo tu lllH.'C LIP,IWSl"UPIl'
prOCCUlill'S c;Kh month Therc were LllllCS th,ll a compllcatioll \vould ,lI"lse during :1 lap:lI'()scO]lIC
procedure ;ll1d he would obtain a surglc<ll consultation dUring the pl"()(:cdurl'. When asked ifhe \vas
LjUalll'lcu :IS an uhstctrici:lll/gyncl'ologlst to rcp;llr ll1Jurics to the ll1testllle (1Jd(l1liglli OCUli' duril1t,~
<l LIlxlroscuple proccdure, he rcsponded that "I kllOw how to rcp(lir ll1.1unes to the bowcl."

Dr !\thl1lna rUlther tes!dkd th<l( Patricl<.1O'Connell had been his paLicnL lix Ill,IIlY YC:lr:, III
(kt()hcr I ()l)3. when she \Vas tllll"!Y l:lght yeurs of :lge, he peri"orillcd ,\ !lystereclolll)' ;1IHIrl'lllO\'l'd
her il'rt LlIlu]lI:1l1tube-, Thl' lell ovary had been preV](Hls!y remuvcd III 1():-l(J. In 1111ll;lry 2()04. hel'
I'i~,ht U\",II'YIV,ISstill 111placc, ~111l1on th:ll dale, he perlr.nrned a 1~IP;lr(lSCOP1Cprocedllrl' tn detl'I'IllII1\.'
[hl' L1use uf her ,\htlolllln~lj p~lln. As of December 13, 20()J, he ulllsicicrcd the pusslhllny pi' :111
llV,II'i,1t1cySI llr ,I prnblcm \vith the bl)\vel, but (lid nut conSIder Clny UtillT possJ!)III[ICS. PI"lllr to tile
surrery, he (lid I1Utreli:r her to see (l t;c1s(I'oenterologis( ,l!tl1ougil he noted she had heel1 previously'
trea[cd li)l" diverticulitis. He stated she had been sccn c;lr1Jl'r III (hc YC,II' hy Dr SlllnllY 1'01':1
c(lloIlU:'CO)lY which was negative, so he did not see ~II1YPOl11tur h:IVlllg other SWell\.':'dUl1e hy ,I
~;'Isl],(ll'nl\.'rol()glst. The December 10()J CAT scan I'evcalccl nu specii'ic lindlllgs, J lc s1:11l'dlhe
.I'lIltl:lry 2()O.l sUllugr;lllllllcilC,lled:1 hypodense nght adne\allcslun \vllich ll1ay l'cpl'cselll ,Ill p\',lri,lll
cyst I IU\Vl'\'cr, Ill' sWlee!- he !lever saw the Illms il)r el[her CAT scans 01' Ill)" the sOllogr,1l11 lipUIl
l'",lilllll,ltIUil, I1l"Ullild palpale IlU speclrlc m:lss butlelt ,I "'V,lgUC i'L1llllcss" WillCl1 he ll~l[ IV,I:' S()llll'
s()1'l (If eys[lc lesiull ur jllsl some I"ullness In [IJC hO\vel th~lt !:.,avc thc Illlprcs:-;I(lil ()I' l"ulllll'S,S (lll
111111,1I111:lic.\:I111in:llIUll. I'le stated thaI pt"lOr tu perl"orl11l11gIJcr surgCl"Y. he.explained l() l1el'wli;l1 :1
iap:Il"llsc()PY \\':IS, that she would rccelve .:;eneral anestl1csI,l, :llld II' he ('ould IlOt vlsu:lil:t,e [he
Ilruhlelll ll1at he \Vuuld then du (Ill opcn procedurc She agreed to have thl' prtlcellul'e dllllC lie
:-;1~lled tlK'rl' \Vue Ind icatIOns 0 i' ClpOSSlhie right ovarl:.lll cY:':[ III the are,l () I' t ill' ]']gh t (lV,I!"Yh:lsed L11)()11
IlI'I() I'UI"gnos!1 c tcsts, I f i s prl.'opcrali vc d lagilosl s" he sUIted, was ri gh l :Id11C.\,11111ilSS-S!:1tliS po:-;tT i\ I I
(tutal ahdolllill,11 hysLerectoIllY), stalus post kit o()phUrCC1Oll1Y

Dr, ),\-'1;11111,1testified that when hl' j1l'ri'llrl11cd lhe 1,lp;lroscupy, hc did IIO[ \'ls1I;III/,e her 1'li:h1
(lV'l]".Vur ,Ill (l\-";IITII1cy,st hut found the slllall bmvel \V;ISadhered \() the pelVIC ,'-'Idl' \\,111 1k ,sl'Il<,..d
Ill' h,ld tulyse the ,ldheslo11s to free the Intestine alld he did nul obsel"ve ,lilY Illlbmll];ltioll ol'll1" ..
j,mvel when he perlllrlllcd lhe i:lparoseo[lY. I'll' eUlltinLied tl1,lt t!lel"C ISIl()l llcl:ess:lrily the p()ssihllJly
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tlwI injury e,ll1 occur to lh~ small bO\vel \vhell the adhesiolls arc lysed, bUll! C,lIt h,IPPClI, j-!L'tcstitll'd
lh;lllltl perl(lr:lIioll of Ms. O'ColllleJrs bO\-wl occurnxl during the bparu"copic proccdun.'. and th,n
hypothl't icall y. 11:1d;l p~rjlJrat lOlloccurred._ h~ woul d ha vc (allcd a g~llL'r;d surgl'oll to (',-al uatc iI (Jnd
Ihe surgeon would delermine what sort of rep;l1r was llC(eSsary. Bccause h~ c.\al1ll1H:tl the howel
alicr hI.' rrt'ed it alld saw no t'vldcllce ora bowel injury. he did nol cdl lllr an intr;HlIK'ratiyc sur~ieal
COliSU!tat iOIl. 1r e s(;l{cd hi s pos!opcrati ve diagnOSIs \Vas Ihal of cx tellsivc pc IVICadht:slons and! h;ll
the..J. l'll1, loop on1O\V1.'1that he released from the adhcsiol1lO the pelvic side wall was part ofllll'
small intestine. Ill' (Ontllll1cd that Ihere were also significant adhesions ol"olllelltlllll tu tbl.' ,lllt(rtOf
abdolllill,ll w;lll, Il1al the right ovary could nOI he ldentlfied. and that tl1(IT was no apparelll m'anan
cyst. lie st;uL'd Ihat he assumed that becausc the righl ovary or a right ovari;1Il CYSIL'ould not he
found. that the -! C111.loop ofbowcl that \Vas adhered 10 the pdvi( sid~ wall was \Vhal was cau"in~
Ihl' CT lindin~s oflht.' righl pelvic mass.

Dr. Manna contlllucd thaI Dr. Elena Poloukhme. a residL'IH 1J1obstetrics amI ~ynec(llogy al
Wllllhrop t fni\ ersity Ilospital, aSSIsted hil11111surgt:ry and dict:lted the opcrativc note It look both
him and l>r. Pllloukhine to Insert a ten millimeter lrocar through tIlL' abdominal wall inlo lhc
jlL'rlllllleal cavity as the abdomen had to be grasped and d~\'~lled as thL' trocar was l111wduecd. Th(y
I.'ach grasped the skin on Ihl' side of the umbilICUS and he used his left Iland to Illtroduce the trocar
through the skill incisioll. The trUGlr. he (ontlllued. has an aUlomatic sall.'ty lllL'clmlllslll thai rL'trac!."
lhe cutting edge as soon as it gOL'Sthrough Ihe ahdomlllal \Va!! ,llld no funl1L'r l"L'sislancL'is fell. Thc
trOL'~lrwas rel\lllved ["rom the slec\'c covcnng it. the C02 hosc was t.:olll1L'eled to Ihe sleevc. and thc
ahdomcn was insufflated 10 distelld till' abdomll1al wall so the viscer~l could be VIsualized. The
il1sul"llalOr. he continued, I" on all autonmtlc pressurc regulaled 11lL:clwnisllllo maintain;l conSldlll
preSSlll"e bl'tweell lO and 15. The laparoscope. whIch also hilS a call1cr;\. was Ihen inserled. lie
s[;lled 1)1'.Polpukhinc assistcd by holdlllg Instruments ,met lhc'Y hoth held the scope ~lltlllleS durtng
thc pl"llL'cdure ~1l1ddiscussed till' Images on the teicvisioll Set'cell which werc sent 11'0111the
lap:lrosl'(lpe \";a liher(lptlc cabic to the scrcell HI.' sl:lted he was ~lbk to visualil:l' thc slll,llllntestinc
:Illd tilL' <ldhcSIOllS whIch were located In the rlglll lowel' qU;ldl';[llt ()r the abd()lllL'Il /\Iicr thl'
ViSlI~llli'",lli(l1l\\iUS ()ht;lilled. he m;ldc a live millimeter Skill illl"lsilll1 two l'L'lltilllctL'rS ,t1)(lVCthe
sYlllphYSIS PUhlS Illthe midline with a scalpel and a tlVl' l1lillilllcter trocar \\idS illtrndllccd through
the Skill hy hilll, StllCC the laparoscope \-vas in pbce. he WilSable to sce C:\,Klly I.',illere [hc cuttlll~
L'dgc 0 I'the tnK',11"\V,lScoming through tIll' PL'ritOIlC~llIining. He lysed. or scpdr,lled :tllthc ,ldhcSI()IlS
[Il,l[ Wet'L'<ltt;ll'hing ~lplll"tinn ul'"thc small bo\Vclto the pelVIC Side w,lll by malltl,lll:; opcr,lllllg till'
i:lll!()Sl1e,lrs wltllout c;lutcry Illserted tlmHlgh thc slCl've ()rtllL' second trOC<lrinSL'rll\)n. There \Vas
III\ h leL'diI1gdlt ring 1he d issccl h III \Vh ich 100k less than five 111111[[1es. ~llld[hLTC\Wrl' 1lOl: () IIIPIlcall UlIS
ellclllllltCt'cd, ill' st~ltL'd.

])r. M;lllll;l cllntllltled thaI he determillcd th,1I1hLTL'\Vas no d,lln:lge to the "lll;dl ho\\"ell\lop
th,lt h;\d heL'n freed as he visualized il with Ihe (i.l1llcr:\. hill h~ ~\l\lld nol see under IhL' Ibl SUrl;I(l:
or Ihe hl\\\'cl iusl hv Innkim,'. <IIit. lie also looked l"tlr il laL'L'ration or the hl,Hlckr or or thc bOWL'1. . .
:-L'nlS:1. Dr. I'nlllukl1lllc did nOI do any lysis or adhesions. Ill' contillued that tllc blulll pmbL' W;IS
uscd hy l.'itllL'r him or Dr. PolouklllllC to hold or gently push away any small inlL'SlillL'.and up 10 thaI
POllll III Ihe proc\.'dure. the hlunt probe was IIle only instrument that tOLH:IledIhc "Jllall howL'1. I Ie
staled Ih~ll, ill gelleral. hUl110t Inlhi" SPL'utIC cas\.'. there is a risk orlhL' hllllll prohe c;ll1S11l:;d;lmagL'
10 the howel.

])r. !vl:l1ll1atestifi(d thaI alier Ms. OTonnell was disdmrgt:d Oil Jallll;lry 7, 2IJ')..J.,she c;llkd
and alh ist.:d him she had abdolllinallhscomforl. I Ie llld nOI recall ifhL' told her In go 10 \Vinlhmp
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nr Irlll~ orticl'lll;]lIagl,,'r advisetJ her plirsualH to his tJircC\loll lie did nol I"l.:callil'he rc<.-·.:iwd <I
"I.:co[ld cdl Ii-om hl.:r. but ~Iated he was I.:ontactcd by a physICian li'om Stony Brook Ilo:,pilal
Cllll:rgcllCY depanllll:l1l. either latl' on Ji.l1luary 7'11or early January :)110,advising s!JI,,'present<.-'d \\'1111
l'\l11lplainls 0 r di tTlI~L'abdol11 Ina I pam and had tak~n Darvoed wilh ~OIlICrd il".'r.;\ CAT ~call or Ihe
ahdomen was wkell ,It SillilY Brook. but he did not make any effort to det<.-'nllille the r<.-'sult01'1111".'
scall. hI".'st'lt<.-'d. I Ie J,1tcr n.Teived a J~l.\.wllh the rl'suhs and Jell Ihe a~cites alld p,lill wl".'rl".'norl11al
P()s!operative findings as there were no perttonl'al ~lgns or rcver. and 111".'{lid not cOllsllkr allY oth<.-'r
puss ihi lit ies 1'01'hel- Iindi ngs or compl <lll1ts. lie rcl".'ciWc!IH) rurt her conlact li'Olll Ms. 0Tonnel I lltl!ll
sill' <.-'<llllCinto ili~ ortice 011J,llluary 13, ~O()4. I k: stated thai upon C.\;\llllllUtiol1, he l(llllKI she was
ill sOllle respir:\lory (lislress wIth whee/'lIlg ,\lld dit'ficulty breathing. I Ie CllllllllllCd 111athe foulld
SOI1ll'Cllllgl".'sti(lil (II tile bnsl.':s or tile lungs with bn)l1cl1ml breathlllg. Ii)]"IVllil'il 11..:Il,lll hcr seel\
IllllllCdi~llcly by Dr. Andrcw Petcrs, thc illt(Tnls( III I'll(: 11..:.\tofticl.:. She \V,IS,Idllllll..:ti In Mcn.:)'
l\tlcdlc;\1 Ccnter to Dr. Sual"i':l',t.ll rule out ,I PUI1l101l:11·YI'lllbohs\l1 Dr. Su,lro, \V;lSuklllg ()VCI"Dr
I'CIL'1"'Spradlcc :\S he \Vas in the process ufrcririll!:!, lie statcu lh:lt the COl1'lpl:llll1Swhich wcn: thl'
h,lses fur her ;IdJllis~ioll did IlOl h:lve ,lllylll\1l!:!10 do with an Itltnhlhd0l1111Wl PnlCCss.

Dr. i\tlanna eonlitllled that upon adll1i~sion to Mercy Medical Center oll.lanuary 7. 200--l,:1
l'hest .\-ray alld:l CT scan oflhe abdolllL'll and pelvis were done Wilh comr'1S!. JIe slatl".'dhe spoke
to Ik Fasl1Jeh. the radiologist on staffat Mercy. hut did not pcrsonally reVIL'Wthe fi IillS and ddi.'ITed
to the radiologistl()r lhc intcrpretatloll. Dr. Manna testificd that there is a posslhillty th~ll :l1<--'arin
the small illlcstine can cause free ,m and fluid to collect with III the ahdomen and pl".'lvIs.;l1ld Il1al Ihe
diagnOSIs or peritonitis was leli to the general surgeon. Dr. S!anlcy Pollad. I Ie continll<.-'d thai
peritonitis ean cause rcspiratory problems but he was not aware it <.-'mddcause j1l1eUI1l0111<las th,ll
opinion \\'as outside his sp~eialty. He did nO! rCl:ollllllend a ncedle aSplra[IOn ol'tlK' abdominal fluid
,llld did tlot dISCUSSil with any othcr physician. Dr. Mi11111afurther testilil'd that Dr. l'lllbck told him
lilat Ms. (fCol1l1ctl did 1101h,lVL'an abdominal pathology and lh,lI therc was Ilothlll),!:llldil':ltl\'e uf
~Ibll\\el \11.Jl.llY.kl :lInI1L':lperforatloll. and he agrcl'd wlll1thal opinion. lie revlt'wcd the Ilull' urnI'
N\)vak who saw her on :1g;.\slroL'ntl'rology consult. Lk Nov;\k, he st,lled, l·ccnlllll1Cnd..:d IIl:lt [Ill'
wilitL' hlood COUlll11l'\1lollltoreclltJr :11linCl'c:)sc, :lnd llwlthe CT selll oj'lhl' ,IIJlhlllll'll 11..:l'cpL';I[L'd
I Ie did Iwt discuss with anyol1e the possibility 01":11'1L'SOpil,lgC,liprnhlcl1l dlltlthc l·eC\1Il1111CIllI~\tIUI1S
by 1)1'.N()vak. i'l/ls.O'Connell \Vas dlsl'h,lrgcd Oil ,);mltary It), 20()4.

Dr. Mallila continued. that concerning iler :ldmisslol1 therealter to SlnllY Brnok LJlllwrsity
Ilospi[al. the pathology report from the January 23. 2()04 surgery a1 SlnllY Bruok "el fnrth :I
d i;lgnosls n r sma! I iIllesl iIlCsegmcntal resL'cl iOllslllaJ J how!".'1perforat iOll :'1te wi th acute illld d1ron iI,,'
inf1allllllatilltl alld ~ranulalion tissue resection at the margin of tile relll,l1nder oflhL' S1I];\1Ibo\\'c1.
Dr. ~'Jallila opincd that "laJs therc was no indicatioll of any bowel pcrlimllitll1. (k'spitl' knglhy
d i:I~'J](\~tiI,,'j1rllccdures :llld c Iin ica 1asscssment ill Ihe illlllled iate postoper:lll VI".'pllrl lOll sta~' al !vkrcy.
[ thillk Ih~ll \\-h,lt happelll'd :II SlOny Brook in the course or Ihe re-anaslolllosis In the ho\\l'I. and
thell \\'hell thai broke down and hc had tll h:\\'C furthcr surgeries to dn. Ill".'Illoked li)r a scapego:ll'"
JIe then further teslilil'd thai when tIll' !ower (jJ study was done (at Stony l3rook) lilatmayhl".' ..t1ll'Y
pl'rfnr'lll".'d wllh that."

R()h<.-'rlTuroll M.D. has sell{l]·th 111his :lnirnwll(lillilat he is ~lphysicl,lll lil'CI1SI".'dIII pr~lcIIl'e
I\lcdle\lll' IlllllL' SUIC ut'Ne\V Yurk and \s bmrd ccrlilil'd ill surgery. Hc set Illrtl1 [hc 111,111".'1'1,\1"Ill'
I"e\ICW":\!III rCllderlng: his I"lpin](lll un behall'ofUr, Mallna and VIII,\gl' Ohstctrlc:!1 Snvil'<.-'s. 1).(·
:lIHIStltl'S lh:\l hiS llPllllOIlS <Ireset i'nrth With :1n':,lson:lblc dl'grel".~()f 111Cdic,IIcc["[aill[Y. I)r Turnll
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opllles lhat at ;llltimes Dr. (ieno Manna and Vlilagc Ohstctril'aJ Serviccs.IJ.C. dId nut devIate from
th•...;ll'ceplcd sl;llldards or lllcdICal practice In ;lny or the carl' and treatment rcndLTcd IO Ms_
(ft 'ollIH:11and that then: was 110departure thaL caused or contributed to any ofLIll' injurics ;lIle~ed
by tile plaintifr. lie set forth the care and treatment rendered to till' pbll1tdfwith rc~ard to her
eicl,tiollto llntleq..!() laparoscoplc cvalual10n 011January 7. 20()..Jat Winthrop UnlYl,:rsity I !ospital
lie St;lll'S she slgm:d a consent li.mll autilorizing Dr. Mann:1 to perli.nllJ the procedure.
:Iekll()wlcdgillg that she \Vas advised of the risb and alternatives 10 thc proccdurl'. Dr. T LImiTst.lles
that during till' laparnscopic evaluation of the plainti rr s abdolllcn and pelvis, 1>1'.\1anna Ii.Hlnda--J.
l'1l11{)upofbo\\'cl \Vas adherent to thl' ngln pelvic sukwall and dissected the lonp orhnwl'! li'om the
s](h.:\Vall using endosl1ears without cautery. Thc nght ()vary could nol be locatcd dunng the
pnKcdun ..' alld 110ovanan cyst was scen. Dr TurolT continucs setting li.Jrth the GIrl..'and tfeatl1lelll
and suhseqlll,:nL i,.'ycnts Icadmg up to the plaintllrs admission to Stony Brook University Hospital
\\ herc Dr. Smithy pcrlonlled a laparolOmy procedure 011her un January n. ~()(l--J._])r. T urolfstates
tlla! Dr. Smithy dcscribed a pOSSIble ~l1lall bowel perforation in his operatlvc rep0rl I k statL's thaL
Ms. OTonllcl1 relllained hospitalized at SlOny Brook IluspitalulltiJ April 16.2004 and was Ull
1l1l'\"'lJallicalwlltilat10n until carly Apnl1004.

Dr. Turnrr opines that there \Vas a ell'"lr Illcdlcal indication ror the laparoscopic surgery
perrornll'd hy Dr. Manna on January 7, 2004 as cvidcnccd by tbc rindlllgs on the CT scan orthl'
ahd01llCll 011Jallu:lry ~7.1U04 and December 10.2003. lie states that the normal pelvic ultrasound
on (ktober ~S. 200j did not rule out surgil'al pathology in thl' pl'lvis and that it was Ilot <I
Clllllra ind Ieat i,m to 1h<.:laparoscop1e t:.'\<llllinallon. Dr T urn If sLatcs Ihat ])r. M ann:1 properly <ldviscd
(ilL'plai1111rlortlle opt ion to l'itllcr Ilvc with the p~til1or undergo Iap;lroscnpll' evalliatinn!Ll delL'rllllllC
thl' C,ILlS-:()I'bel' S)'I11P(011lSand to pusslbly rcmove ,lilY abtlorllmi patllOlogy. ! II: ILtrLhn ~ldds th,ll
[Ill..'pl:iil1tilfckclL'd to 1I1H.krguthe procedure. :lnd signed the l'Onselll I't)rl11.TI1L'n;l(lrc. Dr. Tumll
UPltll'S. lilat :111:llkqu:J1c inll1rllll:d Cl)IlSl'llL\V,ISgivcll, :litilollgl111e dul's Il(ll s<.'lllll·ill whaL risks ,llltl
l'ulllplic<lLi,)lls nrwhil'h lile pl,lllltlrrlVUS auviscd

I)r, Turol'!' sUtcs that Il \V~ISprudenL 011lht: p,lt"t\II:1)1' M;ltllW lu cOllcludl' lh,11the --J.CIl1loup
()I'howcl W~IStill' ICSlolllkscnbed Oil the previous CT SC~\l1Swhich he dlssectcd ()tTlllc pelVIC w~i11
wILI1()lllllle Lise orc'lutcry. I'le COlltlnues that ILWdS IlUll1l:ccss~lry 1i.1l'Dr. Mann,l to proCCC(! \\,i\11
thl' 1:IP:I],()ScoPY111,111~ltll'1l1pth) 10«11e the ovary und possibl(" l)V~lrialleysl ollce hL'ellCl)l.llllCred till'
1()(IPllr howcl. J IL' I'urlhcr 0plnl's th,llthcre \Vas IlO Indlcatioll lilt· Ik rYl,lllll,1tu C<lllrur ,Ill 11111':1-
npl'r:tLIV-:l'()IISllll,l\1ll11wllh a surgeon orother speci~t1ist when he round lhe hO\VL'lll)()p_ 1>1'TlII'ori
SUtt'" [h:\\ 11O\\·clp-:r!{)r:l!i()]] is an acccptcd risk nl'l;lp:lrtlsc()pic ,lhdul\lll1<l1surgery. II dllCS Dcem ill
1<1P,\n )SC(1[1 ic ,Ibt!ol1li11,11Sllrgcry. and it is nol i11:lnd 0 r itsc Ir iIld1C{]tivc ()r Illl'd It':ll 111<11pract ice, I}r.
TlIn)fr stall's th,11 tile opcrative and medical records Ii-om Willthn)p UnIversity IlospiLal do 11111
cUlltal1l -:vidl'IKe of bowel pl'rforation or other injury to thc howel or other structurcs. Thererore.
stalL'S 1)1'.TuroiT. II IS his opinion that ])r. Manna utilized proper ,1Ild acceptable procL'duri.' and
tL'chn iq ilL'ill (he perli. )rl11ancc Ilf the bparoscopy. a Ilhough he (Iol's not Sl't Ii.lrth tilL'proper prnccdurc
and tCl'hnlquc or opinl' as to WbL'1lIhl' perli.)r.ninn Ol'l'lllTL'd. lie states that prior to I1cr dIscharge
alkr the laparosl'opil' procedure. lhat the plallltirr dId not l'.\:hibit signs or symplUm:, or;1 ho\\ l'1
perli.lr.ui(lll: howen;r. hl' docs nor set forth what {host: :,igns ,lll(j symptt1lllS \Hndd hI.,'.wd whellthl'Y
\\ uuld prL'SellL

Dr. Turn lll'ontllllle:; that when tile p];] int Irr comp la iIll'd III'~lhd()1I1i11:11pa iII later Ih:l1C\'l'n iIl~
aner disl'lJargL', that sill' prl'scnll'd to Stony Brook Ilospital emergency department \dllOrC "hl' \\'as
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seen by Dr .Iohnsol1, and was dIscharged, He stales that ulthough the plaintilrs husband k"lilicd
11l,\ihe called Dr. Mallna on January ](J, 2004 and January I], 2()()4, thcr,' IS 110dOcUlllcntatlull 01
.such pl1GIICc,Jlb III the l11l.'dll.:alrecords, ,1l1UDr-. ManIla h,1S110n.:collecllon of thosc calls_ lk
1"llroITst,\lcS that even iCthere wcn: phone calb maue 10 Dr Manna, that there \VelSno ,\ddllloI1al
1[\lcrv,~ntl()l1lY,lJT,\nttd ,ISMs. O'Cullncll prescllted to Dr. rvLllllla's oCficc on Janu,II")! 13, 1()()4 Ivilil
cUlllplalllb lildt \V(TC unly resplr-alory in lIaturc Dr". Manna, hc slalcs, t!Jen properly nudc
,I[T,l[\g,' IllCllls I(lI" her 10 Ix: sccn by a pu IIllUll,\ I"Yspec iaIis1. She \Ii,\S IaIe I",\1Imilled 10M erey IV!cd Ic:1I
l\'l1ln lu thc service or Dr. Suare;: un thill datc, and Dr. TmolY si,\les lh;lt Ms. ()'( Olllh.'II
delll()rlSlr,ltl'd no peritl)l]c,d signs or' SYlllptUl11S,althuugh he ducs Ilotllldicatc wl1,lt thosc signs 01'
symptol11s would be. lk TurnfTcontinucs [h,\t there WdSno reasuntu believc shc !lad a b()\vcllll]1I1)'
(ll" allY Illtr,l-abdollllllal complication, and nevcrtheless, Dr. Manila noted that ;1sur.~ll:al consilit
would be calkd to evaluate her alxloillell. Thereaftcr, Dr Pollack saw tv'ls. O'Culltlcll on ,blluary
1-1-,]O()4 and .J<lnuary I fl, 2()()4 and forlllccl the Ill1pn.:SSlOlllh,lt there 111.:1'"bdol11cll \l'dS neg,llIvc I k
Stlt,'S tl1;11Dr. ivl,IIlIW w,lsJIIslil'led ill relYlllg upon Dr. Pollad~'s impresslOll, DI- 'ful"OlTfurther
sLlll'S tl1,ll hce:lllsc Ms. O'Collnell did no( exhibit ;\I1Ysigns or symploills ui'h()wel perl()I'ati()11 \\r
Utlll'[' IllHa-:Jhdtll111Ilal COlllpllcation, thai there was l1Ureason Cor 1111111Uorder ,1dditIOIl,t1 lcsllllg ur
surgL'ry III luok f(l]' the same. Dr. Turof['furthcr opines thaI it IShiS opinion that lhlTe \vas no l~\lILlrL'
10 dl:lgnose allY l.'ondilion ()[" IIlJury Clllegcd by the plaintiff and tll,lt the buwel peri"(lI"<ltloll \v,.\s llUl
pn)'\IIll,ilL'ly c\uscd by ckpnrwn:s h'Olll accepted pr,lCllcc by Dr. Manna or Vill,lg:e Obstetrlc\1
SCI"VICCS,Pc.

The plaintilT, III opposing thiS mol"lon by Dr Cieno Manna ;\Ild Village Ohsletrlcal ScrvIL'e",
P (' , k\s subnlilled (hc anirl11,l(iun of her expert who IS duly IH:en:;ed to pr,\ctll'C ll1edll:llll' 1[1thc
St:\tc oCNcw 'lurk. alld who i:; bu,lrd cl.'rtliled 111ohstetrlcs and gynccology. The e:\I1L'I"\Iws :;L'l I()['lh
thl' Ill,llerl,lb revlcwcd ;lnd stat"Cs0p111l0nSbased upon a reasollahle degrce ol'llledlcal ce['ulnty. 11
is lile pl:.lilllilrs C\pcrt's upmlol11hat Dr. Mann,1 departcd fnllll accepled standards ul'carc ,\nd Ih,ll
lilesI..' dcp;\r(ures whcre substCllltial contributing I~j(.:lorsto thc in.lurles slIn(~red hy Ihe lildilllJfT

Thc pl,\lI1ulrs expcrt s«Hes tl1([t pnhaps tllc 1110S1Important prinCiple (n hl' rl'ltel"atcd, dllll
,IS has been ,,\.'1 t()]"lil by the plallltliTs uther e:\pens In rhur ;111Irl11,)[10I1S,IS lhe cllilcept nf ,\
dillcrcllt[al didgll()si,s whelYln :1physiCI,lll ll1aKes a list ()ftllc processcs or lli~l',ISl'S \\11ththc same
lll- Sllllibl- :-;Ylllptmns 10 those fro]1l wl11(:h till' patient IS sufTel"lng by ,1 :;YSIcIl1,ltIC (()ll1p:lI'ison
l'i)lltr,\stiI1~1 thc (1IIHC:11l:il1dlngs /, phYSICian mUSl Ihmk 01' each 01' thc pllssihle (:\llSeS l\lI" ,IllY
p,lI"licLIL\l"1',11ielll .s :;igns, SYll1plOl1lS<md/nr (olllpl<l1l11S,;111d systcillal ica IIy "rule ()lI1" (dClcn 11[I\c 1il,\(
IIIe pd[IC[II "s cond It Iun ISilOt C,\uscd by a p,lrtlc ular d iscase process ur II Il1ess)ur "ru Ie III" ((kteI"1l11IlL'
l h,11Ihe pat1C111'" COlletIt IUll is C,lused by a part iClIl ,1r"disease proecss ~lI"11111CSS)Ihesc PUSSIbIe CdIises
t!JrtHIgiJ pmpl.:r ev,l1U:lllon, wl1ich IT1<lyIllclude Cllll:;ultalioll hy <lspcclalist III ol1e or Illore Ileitis nl'
l\h:dICiI1L', i\ dilTcrelll-idl diagnosis IS all arilrm:lllvc duty Oil the part of ,\ phy'sicial\ Ihilt reljulres
,li'l"II"IIW1IVl' Sll.'P" j() rule in or ru!c lllil any p,lrticLilar C,llISL' or CClllSl.'S" The plainlilrs L'XPCI'l
CtlI11illUCSt1JdlIl1ler111:;o1'(l1edll'i'crenlial dia~'JlUsIS,[hc physlijal1 Illusl conslt!cr 111CPUSSIhi II tiCSallli
apprupl"lat,'ly I-uk' in or rule uut t!lose pOSSibilities Ill;l lll,lIlnerlh,l1 is least llarmful ,\nd llhht IlL'lprul
to.l pdllcnL ,Illd if the physician can cOllfirm Dr rulc out a p,lrticular tilcl~,~Ilt)sison the di Ill..TClilI,ll.
IllL' pllYSICl:ll1 IS llbllt!:lIL'd tll do Sl)pursu,lllt to accepted st:\l1dards orcarc. /\ physicl:Ill IS, like\\'l:;c,
DhI I!,l<llcd tll CUllSu Il' wi Ih ()ther spec I;\llsh if tlw t phYSlCIilll IS !lol ,\ppr()pri ,\tL'IY q\1:1111'1L'd I() d l;\gll\l:~l'
or IrCdl ,Illy P,Jrticlll~lr C()lldlliull

Thl' pl:llnlllY,~ experl C()lllll1l1eSth,lt if;] physiCian call s,li'cly C()lltiul"1 ,I \vork-ull thai IS IlOI
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inv:lsiw ,IS opposed 10 suhJcctlng ,I j1at!etlllO risks assocl:lled with IllvaSlVC rm1ccdur'_'s, il1cludlllg
!apdro;;copy, [hell [h,lt physician i;; required to l';.;hausl ,dl mher ll1ethods OrllOI1-111VaSIVC Work-llil
pnnr [U t'csorllllg to tIlV;ISIV(' llleans~ and simil,lrly, irthcre arc treatmcnt options other th,lIl surgl.'ry
nptlons :Ivailablc, a physician is obligated to ol"ll~r and ulll1/.(.~ such options pnor 10 p..:rllJrlllill);
surgct-y with tilt: allellcbnt nsk:; thereor. Contll1Ulllg, the plalntirrs cxpert sUiles tlwt as lk 1v!,1l11lCl
illillselfcollcedes, ,Hllssue with thc bowel had to Ix: considered 111light nrtile Illlding:;. and llwl Dr.
M,11111,1did cOllsider an issue with the bowel or ,1 possible rtght ovarian cyst· thus, Dr M;lIlna's
dlr!(.'rciltial dlagllOsh was th,lt Or;) bowel probil'lll or;l r-ight ovarian cyst. '!"'he 111,lll1tllrs C,'perl
,s[,ILcs L!l,ll Lile POSSJ!lllity PI' <ldhCSIOIlS IS 10 be consll!l.'n:d III Wl'IllS or a "hOWl"1 problem" III
con.iulll'1lO11 witll Ihe plainti f"rs c lmical pJCture and the radiologlc:lliindlllg:; as ,Iny IIl'Uur ,lbdnlll ill,ll
pr PI..'I\·IC SLlI-gUY Inay rl..'sult in the fOrnWlll)n ufadhesJ011S, ,llld Ms. 0'( UllI1CII had procedures In
Ille pelSI. Till' P Ia lI1ti rr s ex pert COlllln lIC:; tha I sy JllptOIllS caused by adhesi ons depclld 011Lhe lnc:lt i\)11
()flhc ~ldhcsl()ll:; ,me! C()lllpllC~ltiollS and Include abdollllJ1al pain (suddell or chruniL'). alld C,1I1he
\ll:'C;ISIl)ll,11 or constant and or a cramping or pulling mlllll'i:, ,llld ,lccurdln;! to thc vVltlthl'Op
Ulll\"crslly llospital record, M:;. CYConnelJ's pam was eons[()tlt and ol·a cralTlplllg. bunlin~, slwrp
nalure conslslent with penn fi'Olll adheSIOns.

Tile plalillifrs l'xpert upilles Ihallhe best W;IY to tn:,11 ,Idlll'sions IS to.lUSI \VaiL It nut as musl
sYlllpl\.)IllS will lildc aw,lY ovcr time On Ihc uther hand, surgery. a qUick \V;ly 10 trl",ll ,ldheslOlls by'
actLI,tlly Ulltillg thcse Internal scars., frees up tile stuck structures bul call <ll'1u:llly lead (0 further
adheslo1ls. SOIlll'1II1lCS, surgery IS neccssary but should oilly bt: dOIll: 111st:vcrc :llld dcbillt<ltln~
symplullls, or to t-csolve Il1tcstill<l1 obstructioll, IllfcrtllllY or othcr COllllllicaliol]s. The pl,llillifrs
expert cOlltinucs tllat good and accepted practIce reqUIres that a physiCian IllUSl hc sllre 1l1at all
Ct)nSC1YIIIVe oplillilS IlavC bCCll cOllsilil.'rcd pnor to rccoml1lendlng ;lnd cOllclucllllg surgery for lYSIS
ufadheslolls ur ~ldhesiolysis. While thc CT se,lll perl'orilled on Decemher 10, 2()()3 indicated (] ksiull
tlwt Illay I·eprcselll an ()V<lri;ln cyst, :1 correlation with sonogr;lphy \.V'l:' rel'ollllllcilded. sLdLes
pi,lillllffs cxpert. The expcrt clllltinucs that the sonogn1l11 ofCklober 2;'( 2()04 rcvc~lied :ll1orl1l:l1
ri gh [ uvary. Lhe I'e I·ore, I)r. Iv!(llll1,l W:ls underrlle 0 b11g,ltl on (0 0 fler the p Ia i11tilT Ih c npll Oll 0 1·llled Iell
1rl",llllll'l1 Ls pl"lur tll surgery, to ha Vl' the pi ,Iintllf seen by ;1surgcon or ::;a:;troentero lu gist, or h,n'e Lhe
plailltillundcrgo I'urther StUc!ll":' that would be dirccted at determining whether sill' kid an Issue With
tile bowcl. Ii I:; t'ill' pl,lll1tllrs e\per!'" 0PlllI011 that thc surgery v,,'as 1101reqUired ;]1.the tnlll', :1I1d
po:;s Ih Iy nevel' rcq UIrcd \VIth lhl' delerm i11(1lion 0 f approprl it tc (re~lImcil [ opt ions. I' mtlllT, sl ,IICS Iile
pi ai ntl rr.s 1.'.\put. Ik Man lla ac!lllll ted Iy docs noL hand lc howc I IS.slies, and, therc (orl". sll oul d IIIl\ he
Opcr,llll1g thereon. ,llld certainly not wltllOlIt disClbSlllg thc PUSSlhJlllY OI'~111oper:l!IOll (h,ll wuuld
ill\·ulve the Iv:;is uf :ldhcsiolls and all the risks. allcrlldtlvcS dild belldils. hl'Clll.~C l)r iVldllll<l
il'slilll'd Ile docs IH\t Irc;lt b()weilli"l)hlcms ,IS;\ gYIll.'C010glSl rhus, st:ltCS the pl~lltltllr:; C.\PlTl. J)r
1'\/1;11111:1dep;lrl..:d rl"()111,lccl'pLed sLlnd,mb oj' CCll'Cby tJOt considning the .s112)lIrIC~IIICl'\)1". 11\)\
dcll'nllllllll); the ellulngy or, ,ulll not m·lIng upotllhc P1:11llll ITs signs <lml ~YlllPI()I1lS III till' ('11I1te.\\
(}rllll' 1,lhnr:ltory sLlldle:, ~lnd radiology' :,tudles pl"Iur Il) l'()llciue\lll); thc l:ql:lroSC(lPY. 11\vas al~l) ~i

dep:lrllll'e 1'1'0111tIle si,llldard of care IlU( tn send I'vls. (fConlll'll Lo :1 ::;cllcr:il .surgcon ur
:;,lstl"lll"nierologist \vlth all e;,;pl.'rtisc III l)()\vel adlll"sw]]s. prior 10 conductlllg the i,lparntolllY.

Tile pl:lill1ltrs expcrl' rurlher opines tllilt Dr i\-1anna tkp:lrted 1'1'0111,leCl"plCd SL,llHbrds ul
l'arl' ill ,ltlriblltlll~ I'v1s. O'Conllcll's p:lin aIter surgcry to nOIT11(llposi-()p P~1I11 Ms ()"Ctlllllcll's
l"()lllpl,lllllS ofsevl.'re, persistent p,lillullrelil'ved by Darvocel, Morplline :IIKI [)ilalldld, :-;IHlllld Il,lVl'
r,llsed [)r M:lllll,l'S :;usplciull Of;1 posslhle pcrfllt'atiOll orthc bowel. It \V,IS:1 dep<lrllln: 1']"(1111Lhl'
sL:ll1d:lI'll ol·care l() (kby sl'eing Ms, (YCont1clluIlLill()Ur lbys :ilkr sill' \Va:' secn ,It SIUIlY 131'O()k
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Oil ;lllcillergellcy basIs rathcr thall thc next day bee,Jusc she had d surgll:~iI pl'l)cl.:dul'l.:, ,!lId lll'l',ILlSl'
till' CT SCII1 conductcd a( Stony Brook had L]Ul'SlJ01Wble tindings and W,IS not cl eOl1lplctl~ study.
rill' CXPCrl eontinucs that bccause she did not h,IVC' a I'(:vcr is 01' 110 momcnt ,IS she lwei t,lkcl1
])~lrVl1cct \vhlch ;lISll h,!:'; antlpyn:llc qualIties and 1l1,lsks the fever, Additiolully, iln tClllperatlil-l"
was ()Illy wkcll PllL'C at Stony Brook. Whcn Ms. O'Connell l'alled Dr. IV!;lIllla t\\lO tlltll'S ill [hl.:
[',,'riod hl'lweell ill'r discharge f)'om Stony Bruok and bel!1g admItted to tvlerl'y Medical ('cillcr-, tll,,'
plallllll'rs e.\.I1\.'1'tupincs tll,lt Dr. Mannadcpdl"ted ii'om thc stnnc!<lrd orc;ln: hy nut C.\'llilllllllg Iler or
Illsll'lleiillg her io gu tt) the cIllcrgclIcy room wiiil slx'eI!ie instructions to have a howcl perforatloll
nilcd out.

Thc plaintl tr s cxpert opi IlCS that whcn Ms, U'Connell prcscil1c:d to Mercy 1'losPlt,11 with all
clCV;l1ed willtl' hlood ecll COllllt, eompbmls of' ,lbdumillai P:'llll, nght lown qu,ldral1t tcm1L::l'Ilcss.
(iitfusc ;lbdulnill,11 distention, abdominal wall brUISing, pleural clfuSIOIlS, ,tilL! the ('T SCOlllIllldill.~',S
Dr Illurky IlUld cllllL'ctlUIl within thc region of tllc cui elc sac, alld free ,lli" \vithlll lhc abdlllllcil ;11](1
pclvis, ;i11WlllCh r;IIS,,' tile possihillty of'allilltra-,Ilxiollllnal proccss m vlsc;;['(\1 kak, 111,1\Dr M:111Il.1
dl'p;lrled Ih'lll (ill' slambrJ ofC<ln: by no(- illeluding a bowel pcrforalloll in 11is di ifl'I\::I1(lal dl'I,!-2,ll(1SIS.
Tilc pl:lintitTs e'\perl further opincs that Ms. O'Cnllncll. who was not cllilically s!;lhk, sl)()uld nUl
h;I\iC hl.:Cll clisch;I[-;;l'd li'(lill .r-..1erey withuu( ,I bovvel pcri"or,llioll helllg pruperly rliled llUt It W;IS
I'urther:l departurc hy Dr. IvLu1l1il to rely on the 111COlTCCtfindings or Dr 1\)IIi.lck cOlltr,lI11dlclted
hy [he tindings 011 the C'T scan orti-ct' llltrapcritonc,li air ,llld murky fluid ,lecullllllil(IO!1 eOllSls!cnt
Wllh.1 pelvIC 'lhseess. ,IS sLich tindings rcquired Dr M;lllna to rollow up nil the lesl I'l.'sults, ;ll1d 11'
11Cl'l'SS;1I-Y.to g':l allutller smgieal 0pIIlI0I1. The plallltlirs expert fUrlhcr upilles [Ilat i( \V;IS ,I
dcp,lrllll'e hy Dr lv1;ulIla [0 rely Oil the absellce of "pentolleal SIi,'_IlS" ,IS t-il,l( l-cli,IIKe 1,--;,Ill
Illapilropriate baSIS upon which to ruk uut a bowel pcrfora(ioll 111,Inti of lts,,'lt: elmi ill;11 the
,ldlllillislrat](ll1 of ;llllihioties eiln mask or <lssuage the: signs and symptoIlls of pcri[olllilS [u sun1\.'
de,Srec hlrthlT upincs the pl<lIntitYs expert, the flmilngs on CT scali lInqucstlull,tbiy l'SI'lhIISI1.
.!lullg with the dlilgnosl'd kukueylosls, that Ms_ O'Connell \\';IS Indeed vcr)-! III with;1 ho\Velll1jlll'Y
,Ind the rl.:suij;l111' IIlI\:crioll, and SllOUld nut il,lve been dlsch,lrged from Mercy,

The pLIIlllltrs e.\.pcrt fllnhcropines that Dr. Manllil did !lot provl(k Illrllrll1cd (Unscllt tu tlll'
pbll1tt!T;ls he did not provide tllilel- the two possible dIagnoses. (Ill' posSlhk trealments Il)r tilCSl'
(!I,lgllllo,;es, ,llld thc riSks or the pmeedure he \V,IS plannIng 10 du, and Dr. M;llillil oilly utTered till'
()pilllIlS: the ,,')'st hell1;! ITIllDvcd or livlIlg with the P:III1, The cxpCrl contillues tkl( sl1<-.'Sllllllid h,IVC
lwen offered p,lill Illedicatiulls, and cUllsu!tatiol1s with oliler speCIalists, should hilVC hl'ell <lthlse,1
of IllS IlllL'lltlOll III lyse adheSIOns IllVolv1I1g (hc howcl, ,111dsl1uuld have beell spe,,'illcally ,tdVlseti ut'
the risks ()t'll1ilt procc(iul·c.

The plili 11liIr S e\pcn uliltinlies thatl)1l .I'llHmry 21, 2(J().:t, when M.o,;.(r ('()l1lll'll \\,IS cldTl1I11cd
[() St 0 11Y I~Hh) k, all ilIlllled ialC' hospi t:ti iI,a( 1on \V,IS req IIired I()r I'I-ee(111-;llld iIIIra-:I hd(l11ll1l;li 1111,,-,,-,'j( )11.
,All Cllll'rgCtKy UPCll lap,I1'O(oIllY l-e\Talcd a "peri()r,lted VISCUS" which reqllll'cd:l lUll); [loSPI1:tl :-;[:IY
l\lI' (hl' per I\ll',lted [,() IV\.'I. [) llrll1g th;) t adm ISSlun, She a Iso SLIrJ'cred resp Ir,lto I')' 1~lllllrc, IIIu I(Ipie urgclll
sy.st elll tilllur\.' ,IIll! u nderwcllt various proeeclu rcs i11C1lid Illg ex p 1orat ory b I);In l\()Ill y, en tel-(lCtilalll'( JUS
lisllli<t nc,lIi()l1, sl1l,dl howcl rcscction, llluitq,lc abdOlllll1,l1 \vilshtluls Witl111lC1SIOIl ;ll1d dr:lll1ilgl' or
IlHiltq,k ;lhsc\.'ssl'S, and sph( thlCkllcss skin gl'an to the abdol1lln:tI w,ll!

I ler\.', tile ));]I't'le:--;l1<1vC,ldduccd conflicting medical expl~r-( OPl111011SCOIlCl'rtllll);! \Vh,,'ll1\.'r (li"
lj()[ lk Mallll;1 ;11ll! Vlll;lge Obstclric;,li S"Tvlces (icpar(cd ri-oll1 ilCCl'plC'd :--;t.lIH1;If(1:-;\)1' ell'c
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prn.,illlalcly cUllslng the plaintlrr s injurics ..r:1IslJ1!:!flctual iSSlll'S ,lIld LTL:,ltil1~crcdlhility issue"
which (;111llilly hc rcsolved by aJury (BengstoJl \' Wallg, supra),

Acc()rdiJl~ly. crnss motion (005) is {.klllcd_

MOTION «(JOb)
In lIltlllon (006). the ddendant Seotl Edward Johnson. M.D. seeks SlIll11l1aryJudgl1lclll

(!Jslllissill~ thc complaint on the basis that he did not tkpart li'om aeccplcd standards OrCarl' in hIS
care and trcatlllent of Ms. O'Connell al the L'lllcrgency dcparlmelll at Stony Bronk University
Ilospitai. [n suppon or the application. thc dclL'l1danl Dr. Johnson. has subllliucd. inter alia, ,lll
atlorncy's af!inllatlOll: thc anirl1lilrion of IllS CXPCl1STimothy [[aydod" M.I ) .. Jdln'y [[ooker
Newhousc, M.I)_ and IkatrH.:e Brooks. M.D.: copics of the sumlllons and cOlllplailll, the 111l1vill!:!
dek'ndant's 'lI1SWLT.and thc plainti IT's veri lied bill of particulars: t:Opil's of the ullsigncd transeripls
or Ihe eX:lminali()IlS beforc tnal of Scot! Edward Johnson. M.I). dated July I I, 2flOX, Palricia
()'( 'ollndl dalL'd October 16, 2006, OelObcr 17. 100(), and January 10. 2007 _Walter O'Connell datcd
January 24. ~007 and March 20, ~007. Geno Manna, M.I). dated Sept~l1lbcr 2(). ~O(J7whIch arL'1l0(
in admi:,siblc 1<>rIllas required by CPLR 3212 (scc, Martine::. }' 123-16 Liberzr Al'e. Realty
Corp, .-:upra; Me/Jollaltlll MaliS. supra: PiJlll 11 Flik /ml. C()JjJ•. supra). nor arL' !hL'Y,ll'L'Olllpanied
by an anidavil pursuant 10 CPLR 31 16. <Ind. therdi.>rL'. arc nol l'ol1s11lcn:d 00 thIS motion: and
ulll:l:nilied copies uftl1L' plail1lllrs mcdICal rL'conls which arc not in ~lclllllSSlblc rorlll pur:'llallitil
CPI.R .;2 I2.

Dr. JUIII1"OIl"Sexpcrt Dr. .kffrey Hooker Newhou"e. sds t()rth 111Ill" aftlrlllatiull tilat he h
:1 radiolugisl liccl1"cd to pr~ldll'e mcdicillc 111thL' State nr Nc\\' I'mk and is bmrd L'crlltiu!11l
I·adiolngy. It is !lis uplnlon wi1'h:l reasonable (k!;':ree llrIllC(\il"d ccn,lIllty Ihut till.' CT Illlagcs
(}hwll1cd al Siony Hmok Ulllvcr"ity I-lusplwl un J'llluary~. 2()04 clliltaill 11U"pecilll' or suggcstivL'
Illt!IL'allllll thdt ['vb. O'Collllcll sulfercd j]-om;) bowel PI'i"l(:lnltioI1()r Ih:nu"i". ;\ltllOlI~:l1lt shows
SOlllC I'rec ;111';IIH111uid illthc ;lbdon1L'll. consisknt with tllc c,ll"iicr sUI·gery. Iherc i" Il() (,vldencc 01'
p:Itl1()II)gy :111(1I'll)I"C;l"on10conc Iudc t11"t her l~()111p1:11nt s 0 r p<11I1we I'L'J"C1:11ed to d11yt h iIlg other th:111
tYPIC:Ji jll)S!-l)jlCnlllVC j)dlil. or IIl:lt she requlrcd aclllllSSI()1l1\)the Iltls[1ltal. OI".lKIllg kq)t ill [he
-:Illcrgclley dcpartment In fnlluw.

[k,llriL'C lhoul\s ha" "ct r(llth th~ll shc i" li-:ellsed 10 pr,1l'11L'CIllcdiL'11l1'alld is ho,lrd certilicd
III L'lllcrgCIlCYIlll'dicillC. She state" that she W,lS,I rc"ldelll :11Stony 13ruok l Jlllvcr"ity Iluspn;il :1t1d
pnl\'ldcd Illcdic<.i1ScrvICl'S to lvls. (YColllleJI on Jallwlry g. 2()04 \\'h\.'l1 IIlL'residl.'lli. 1)1'_Di(iIOI,L
lr,lIlsrcrrcd rl.'s[1011sibJlilY\0 her fix those palll'llls])r. J)i(jiol,l had hccn rcspnllSlbk rilL lIlL'llIdill~
MS.OTollllell Shc h<1Ssct !{)nh rhc carl.' antilrc,lllllcni shc provided to Ms. 0'( UllllL'l1and ."t'l1l:S
111,11,\tis. ()"( 'ollncll W;ISnollll severc pain. and Ihat her eV<.l!l.I<1tiollorthc [1;ltlcnt \\"IS consistent \\-ill1
IhL'nt IlL'rd,lla a \':1ilah It: ;ll the 111111.'0 f dl SL"h;lrgc. and showed no eVIdence ()r the presenee ()r a bowel
perJi1raliull or olher peritoneal pathology. 110\\'1.'\\:1'.i! is IllltL'd thaI she dIll'S 1101L'XPI\_'S:,her
opllli\1I1S \\ ith <Idegrce orllledical L'enaiIllY.

Dr. Timolhy I [ayt1ock has SCI fonh III his affirmation that he IS a physieian lic<.'nscd 10
pr;lCticc IllCdicillC in Ihe SI;l\e orNe\\' '{ork and is hoard l'ertilicd in clllergcncy lllediclile lie Sl'b

I(lrth hi:, opiniolls \\-ill1 a reasonablc degree orlllcdieal certainly and npinL's Ih;l1 the ddl:ndanl Dr
Johnson did nol dcp<lr\ Ii-Dillaccepted siandards or medical care and Irc,ltOll'nt \\-ith rC~;lrd In tilL'
plaint IIT. lie dnc" not sel forth rhc records and matcrials upon which hc hases his 0pIlllnns_ lh.
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I [;lydock set runh a brieJhi:"lory oCthe events 11rIorto t\:1s.O'Connell < s prc:-iCntatloll wi l!1cOi1lplaillls
ui"pai 1110the e11ll'rgcI1cy dcp;lltillent a1Stony Brook Uillver:"ity Hospital 011Janu;II'Y 7, 2()()4 :'11ah()lIi
11.30 p,m , the evening 1i:.)Jlowing the surgery pcrl'i:.mncd by Dr. MUIIIl<l ;It 'vVlllthrup Ul1lVLTslty
11\)SI)lul The <lttending phY:"ICWIl In the cll1erg\.'ncy (kp~lrlI1H.:nt :It the tillie Vv;]SDI' ;\dalll Sill~,'el'
I)r i'btallc ])1(jl(lI;1 W,]SIhe resident on duty" and, ilbollt 12:4(L spuke to ])1' i'vLlllll;1 DI' I Llyd()d:
sels I()nil Ih,ll hloud \vork, x~rays and aCT seall ,"vere order\.'d hul he docs no! SL'11()rll1 with
.sIK'cll"icity Ille IL'SI:"ordered,

111-.11;lydock :.;t<-11c:"tl1<.11,I bowel perfurallun cnll occur whClllhc illlCt!Tlty 1lI'i1K' lillillg ol"ll1e
h\l\vL'1 IS C()lllpl'Ol1llscd io the cxtent th;:11a hole IS Greakd het\vccil the bowel ;]Ild thc (Ibd()Il1III;][
c:IVlly which C;lll rL'sult [11bacterial infeclluns alld olher serious rncdical COl11pIICiltIOJ1S,wlJiL'11
CUll1plJCltl(lllS Ill' does lIul scl forth. I Ie continucs that tile perl"orakd bowel C:lll Ol'em I()r Ill<lllY
reason:" ,IS\VL'II as thruugh trauma, such 21:"dunng :,urgery, including during iap:l['()seopll' surgery.
II L'l' Ulltlllll L':"IlwI ;1b(lwei perl()f<ltlOll \VIII man II'cst III vat"ioLis wa)-'s. iIlCILiding COIllpi ,I iIll:" \1f seve I"l'
:lhdulllll1al P,III1, ll:lUSC,l and vomiting, guardlllg or palll with palpation on rdwund alld ngidlty ul'
IhL" <IbdlllllCll Although Dr. I !aydock dncs nol:,ct forth the CIII1Ic<II, l'lboralory. ur 1',ldluloglcll
prL'SClltalions, he slalcs that the bcslnoll-surgicilmod<llity to lhagnose a bowcIIXTI(lr:llIUl1IS .,1("1'
l1j"lilc 'lhdul1len. I Ie adds that operative InterventIOn can also bc lIsccllO diagllosc <lperl(lr,lted
bowel. ] Ie Itlllicatcs Ms, O'COlllll'iJ's pain dimmished over the coursc of the nighl IJl the clllergclll')
dep,lrtl1lCnL :md [ndlcates she was medicated I"orP,]1I1dUrll1g Dr. Johnson's shirt and ;lg,lIll prior 10
l]lsch,lrge

nl" I ]aydod.: sl;11esthat Dr. SlI1gel' and DI" DIC;iol<l initially "Immcd Iu dlscll:lrge Ms,
(r( 'tm11l'lI. hut thL' discharge was delayed [11order to L'v;i1LUk thc (''1' seall (lS II1\.:resullS wcrc Ilut
:lv<lIIClhk UIlIII S()lllC (11llCdllt"ing thc leite ll1(ll"lling nfJ<llluary X, 2()(J4, llllhl' IIlIl'l"i111.(J l'h,ll1gl' 111
I)eI"S\llllle1ncc LIrred w herc in Dr. D i(i iUla \Va:"I"Cplaccd by dllullwr rC:'dlkill. rk Ikall"ice I)[-\luk:-;.• lllll
1)1'.Slllgcr W;ISI"cplaecd by thc attclldlng Dr. Scott Johnsoll 1)1' !,,,1annawas ,lpPI"isL'd of thc C r ,selll
results :lbOUl 1:20 p.l11. when they bec;lllle ,wadahle. Dr. l-Ltydoc~ contllHiC:-; 11l:lt (11\':CT S[IUW\.'t!
,-m 111[ile abdoillillal \vall ;ll1d ascites (!luld in the abdllll1lJl,iI cavity), cilld 1101the prcscllce Or,l
howel IX.'I"lixalioll Dr. Brooks thell examilled Ms. O'Cotlllell, cll1dhased UpOIl lilL' IllllHIll;i(lon
pl'Ol,'ldcd [0 lk .I01111S011.,Dr. Johnson agrced 10 disclwrgc Ms, O'Conncll j Ie sLIlL':-;Ih:\! upon hel'
rL'tUl'll IWll1c. her 111;1111Cnll1plallllS werc I~lligue ,lIle! silortlless ofbn':<Ith i\1s, U'CUllllClltl1CIl
r\.'tlll'lIL'd 10 tlie eln,: of!)r i'vJ;jnllu 011J:lIlLl(\ry 13, 2()04, presenting with weakness ,\Ill] shUrlllCSS nf
hrl,:llh Il)1"which she wus Sl~CIlby Dr Andrc\v Pders, ,111inlcmist ill lhe ()rJ"ice<Id.J<ll'Clllto 1)1'
iVi,lllIl,I"S ])1'. Peters then 11:ldMs. O'Conncll etdmittcd III Mcrcy Medicli CCl1lL'l"whL']"\.':"11c
lI1Hic'I"Well[ 1l1llllCrmiS phys iU111..'.\ ams by van OllShuspi 1,1[ pcrson nc I Illr 1hL'purpusc u r ,ISSl'SSI11g her
abdoillell. NOlle (lflhese c.\al1llllations. states Dr. Ilayd()ck. INcre lndlcallvc of,1 [-l(lwcll'crl()r,lllIlll
,lIld 110perlt()llccil signs W(Te deillonsll'aled, although h\.' doe:-; nol set 1()I·tl1lhe pct'llolle:il signs

])r. ]'[;I)-'dllCk opines thai iVb (),Conll\.'11 was pruperly worked up 1Il thL' Cllll'l'!:-'L'IKY
\k]1<lrtlllL'lH ;It S[(lIIY Brnok Ho:"pilal: tllallhc carc ,ll1d trcatment rClldercd (\J !ler :llld (hc decisi()11
1\1dlsclwq;c ller, WL're COlblslent with good :lnd ,]cl'epl'cd mcdlcal pr,ICIIL:Cand wel'c nol tile
pr()\llll:lll' l',lllSC lll"her injuries. thallhc CT scm Ohl,lllled :)t Sumy Brook I 1\1:'1plul\\11J;ulll<ny;':.
2{J1)-t duc~ Ilul :"110IV ~i!:!-Ili II cm! p;1l110logy ur tlln I 1\'1:-;.() '(' (l1l11CII slllTcl'cd I"n)ill :1h\ 1IVL'I pcrll.ll"1l1 (ill
,iltlluugh [Ill' CT SClll rcllecls li'cL' ,1Irand Iltlld CUllsislclll wllh (ile bparnscnpic Sllr~lL'(d pmccdurc
the (by hd()re: .uhllhat II IV,I:" rL',lsol1ablc 10 dlseh(lrge her homc ,IS there IV,lS IHllil II I!:, lIi<l1 \\'()llid
\V,IIT;1I11keeping her in the cmcrgency dep:lrllllCIH or <Idmltllng her to thl' 11llspl1,tI. Dr. Ilctyd\lCk
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t:(lntillllCS tlJ~li wIth regard to Dr. Scott Johnson, II \V<lSnot a dep~lrtLln: fl"(1111good ~111l1ilCCCplCd
lllcdlcal and cll'crgcncy ckpanrnclH ctlrc for him to rely on the CIJ111Calpictlll"c ul' Ms. O'Cullncll
pmvldcd by thc attending Dr. Singcr and the resident Dr. BrooKs, as Illtl1cated in the Illl:dlC~lI
n.'(ords. ] Ie st:ltcs th<1II\'1s. O'('ol1nell's entlrc t:linical picture, lab dala ilild Cl scalI rcsults \vuc
L'()nSlslellt wIth norillal pUsl-upcrativc pain which could bi-' expected to n:solvc .sP(Jl'lt<lllcnllsly Wll11ill
24 to 4S hours pnst-operatlvcly J Ie continucs that ~lppropriate (lisch:lrgc iIlSlrue[I(\llS \VlTC glvcr!.
l)r I !clyduck furthcr OPll1l.'S, tlwt emergcney surgery was not l1ldicated at the lin1l' urlJl.'r VI:-;itlu tilL'
l'IllL'rgelll'Y department and only surgery 1Tl,lYhave l'evciiled a pcrforatioll of thc huwel

B,lsed UPl)]1 the foregolllg, 11:is dClenmnt:d that Dr. Ncwhouse's, J)r. lhuok's :llld I)r
j'Lly,'tlock's opinions an: eOl1ciusory dill! llllsupporled by thl' b,lSl'S ror 1l1,lny uf lhe opinlolls
cxpI'essed TI1e plallllllrS expert, in any event, hilS r;lIsed lilcluil! issuc [0 prcclude Sltllllll,lry
.111(.1~llleJl1.

The pl<111l1iIT"s 0: pert IS ~lphYSician duly llcellscd to pructicc Il1CdlClile ~lnd h bOllrd Ll~rliJieci
Illlt1llTll:lI medlclllC illll111lfcctious disCilSC allli clllergency medIcille. The :li'lirlllil[l(lll :-;cl;; I(JI"ll1llk
llldllTldls revicwcd and the opinions expresscd WIth il rc,lsunabJe degn:l: ()flncdlc~ll ccrt:lIilly
C()lll."CI"llll1t',lhc care ilnd tt'C'.l!mcnt orthe plaintiff b)! Dr Johnsull_ It IS the pl:1Illllfrs C_\pcrt's
0PIIlI 011that Dr. Scott Johnson departed frolll aCl'l::pted standards 0 f C<lre du rlIlg hIS t rl':llment ()I' j\.'J:;

O' COllllCl1 at StullY Brook Hospital whlie she was a patIent mIlle ell1ergclll'Y departllll'llt (1) .I'lllll<ll")'
S,20()4. Tile pla1l1uffs expert 0pllles thaI 11was a departure i"rollltl1e slanclard (l1'Clre I'm Dr.
Johnson to have discharged Ms, O'Connell wllhout having examlnL'd her hilllself,lnd i'<.lI-lwviI1il
relil'd upon the e\:ll'nination conducted by Dr. fhooks illl1laklllg his c!L'rcrminatl()n to dlscil;)rge IV!...;,
O'Connell The pla1l1tlfT's expert states that none of these opinlon:-; are altered m (lftcC!ed by till'
I'acl that the l'esidenlS ;It Stony Brook contacted Dr M;lIll1;l 01' that Dr. Singer ,me! tile I-csll!ents saw
Ms O'Conncll. The plaintiffs expert continues that Dr Johnson had I"CSPOIlSlhilllics ~ll1d
()h Iiilalll lib to the paticn t apart fro III 1:ho:-;e0 f other C:lre ill vcrs all d Ill' can not sh ic Idill mse Ij' fro III lllL'
Ilahlllty I()r hI:-;(lWn di.'partures hom the ilCCi.'pkd st,lIHiards ofearc by ,lilegillg the dL'I1(11lSDrulhers
reileci llll' pnurity lll- hiS aclions.

Tilc pi;lIllti Irs cxpelt Oplllt'S that 1l'was d departurc l-l-tlill[Ill' st~llldard 0 I'cilrl' for Dr. Jollllsun
iO ,ISSlIIlll' th,lt the pa[li.'nt's pain I,V:IS:-;Illlply a product of re:--ildu:d ~1Ir Il-tlill thc iap:lru,SCOrlic
[1]"(ll"cdurc, illlL! tllcrcf()!"(:, the patleJlt did Ilot Iwve:1 perl-(xatlon and (ould 11l'discharged. Jt is furll1cl-
UPlllCd th:d thL' patient's ]1;1111W<lSmore (onSISlelll wIlh a pcrl'or,ltl(lJl rilther t11,lll n(1]"lllid pOSl-
tlpcl'ative P:IIIl C~ILlSL'dby an excess ofC01 fnllowing a laP,-ll"OSCOpy ,IS Sill' presented Wl1h p,llll nil
;\ sc,ilc Ill' I O/J (), doeulllcnted ~lSdifrusc ;Ind III lhe right 1()\Ver quadrallt. ~lIHJUllrcllcvcd hy lilrcl'
lbrvoccl dlld SI~;lllfic,ll1t amounts ofpaillllledic.llioJl adnllnislcrcd inlhc Cl1ll'I'gCIICY dcpartlllClll.
The pi;lInllir:-; t:.\pcrt COlllIilliL'S that llU 011e ,bscs:-;ed lilc pallent's p<.lin kvcl iilier lhc I:lst I"\xmded
ClllnL'S lll',):(){) ;ll1d ().]) a.1ll The o:perJ Sl~ltcs she was glvl'n JJlTcoccl prior 1() (li;-;clwl"ge ill(lIl); \\IIJ\
:1 prcscnplloll I()r palll 11H:dll~atl()Il, and tlwl' t'he lllanliLlctllrcr's prccautluns I(ll" lv]mpilille ill1d
I)lliludid, hoth \vhieh were administered in thc cmcrgency room, warned they milY nb:-;ult'l' the
d"I~Ilt)SI:-; or clinical course in pallel11'S witil acute ~Ibdolllill~ll eonditions_

Wllh 1,"IKd I" Ih, (1' "an, II" 11Kpl:lrnl,tr, "IKII "pm,,,,, Ihalth,' Ililding,; ,,1'Ih, l r
scall did Iwt provide all appropnill'e baSIS I()r Dr Johnson to dcternllilc tiJill there \\i,IS 110 h()\vcl
PCI-j()r;)ti(l11 :llld [ilill shc was Jit jc)rdiseharge as the tintllng:-; nnllle ('1' scall sl1t)uld h~lvc cilused j)r
.luillhUnl() ilavc cOlleluded th;)t thc paticntll1dY havc a peri(Jr(lliuII I-CqUII'illg funilLT iI1Vt:Stlgclliull.
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Ille l,ri.~Sel1Ce Of,lsciks required prompt. further inve:;llgdtion and \vork-lip. s[;t[cs II'IL'pl,lilltlfrs
L'\]"lLTLas aselles can rcpreselllllltmlull1l11al contents of the bll\vd, <lnd, therdnre" be suggestive 01
cIh()l.vel perliJr;ltlOll It is continued that1:he fillun: to rccogllil',e ,1I1d IIlvestlgd(c thL' slgnilicclllcc or
,I.S('i lL's was a dl'l"l;irt L1rcfrol11 thc stamb I'd of carc" Add it ional Iy, states Ihe pJilll1l1if S L'XIkTl, the ("I
SC~lll \VdS Ilul d rull and complete study and Dr .Johnson's rGiiancc upon II was IIl;lppropl'lak;1S the
\Vet re~ld doc lIlllents :sIlowed that the esophagus W;I:; d iIaled wi th COillrast, no' Ilcetlll);; th,ll I'he pati ell i
kId bel'll given ()r,ll cOlltrast. the appropriatc agent to administer to properly Cv,du;lte ,I p()ssl!,k
IJLTi"ur,lted IXl\vel" The expert slates that the patient was IHlvlllg ditlieully \vlth the lr,lllsil ol"lhL'
L"Untr,lst d,Sthe contrast W,IS \lot making its way down to the ahdornen /\s such, opliles the pl<lItllllrS
cxpert. Dr .I()lmSOII should have n:cugnl/',ec! tile possd)ill1y thaT the CT study \\<l~ IIlC0l11plctl.' ,llll!
111~Llfriclen\ 10 rule out a perl(lnllI01l. The CT SC,111n:pOr1 further set I(lnh thm tllC -"I.'V;duallllll (l1'illl'
,Ih(\nlllillal Vl'lCCr:IIS lll11ltcd" <tnd documents cxtraperit()ll(,~11 air, which the plalntllrs C\.]"lC:rl'lUlL'S
IS COllsls1cnt witl1 a bO\vel peri()r<ltioll

It IS the plalnlilfs expert's further UPllll11llthat the I'llilure~ by Dr. Johnson werL' ~L1hstal1ll,11
L'()llirlbllllllg I~H.:(()rSIII pcnnitting the patient's condition to progxcss ,1I1d 10 crcate lurtl1er llljuril'-s
slisuined by the pLUlltlfllllCludillg the need 1:()rthe llumerou~ oper,ltive procedures and prollll1sed
iluspit,lli:;,;1l1\1I1 The pl<llntltT's expert continues tl1(\1 If Dr Johnson had not dep,lrled frtlill the
st,IlHlards of C<lre a-; he diet that the- patient would have been admitted lU the lJl)spila! fm further
Ivork-up. ll];)t she \vould have had appropnate cOilsultatiuns IIlCludlllg ~tll mfcctious disease COIlSllll.
,lllll tilatthe in.Jllry 10 the ]Xltlcnt"s VlSCLlS\voulcl have been eli<lgn()Sec! and appropriately ~llld Iinlely
ire'lled. re~ull ing 111the er<ld ic ation 0 r the \Il feeli ()LISdisease proCL'SS d lie lU Ihe de ldyed d i,lglH)'-;1S ,llid
lTe,llmcl1l CILlSillg peritonitis, sepsis and the dev:lstallng sequclla tl1erefrol1l.

1-]ere, sUlllmary J udgmel1t l~ 1101appropriate as the part ics ha ve ,lddllccd conn Iell ng Illed lca I
L','PL'I"tuj1111ioll:--leOl1cel'lllllg whellJer or 110t Dr. Scott JollllsUIl departed frulll accepled ~t:ll1danb of
1.', Irc prux IIlliltc IY(,1 llSl Ilg 1he pi ai Ilti fI" S IIlJL1rll'~, ra isi I1g l~lClua I issuc~ all d creallll~! c rcd ib i I iIY IS:SLle~
wilil'h ell] (llll)' he resolved by :l.Jury (BeJlgstofl), WaJlg, supra),

/\ccurdlngiy, erllSs \11011011(()()6) IS dC11led.

So (hdcred

Ilatl'd: November 15.2011
Riverhead. NY
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