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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

INDEX NO. 

M O T I O N  DATE 

V 

The following papers, numbered 1 to were read on this motion tolfor I 

PAPERS NUMBERED 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 

Answering Affidavits - Exhibits . . ~ 

Replying Affidavits _- .. . ~ ~- - 

Cross-Motion: I -1 Yes r? No 

Upon the foregoing papers, it is ordered that this motion 

Check one: FINAL DISPOSITION 1 I NON-FINAL DISPOSITION 
Check if appropriate: 1 - 1  DO NOT POST I I REFERENCE 

r-I SUBMIT ORDER/ JUDG. '-1 SETTLE ORDER/ JUDG. 
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Plaintiff, Index No. 104249/07 

-against- DEC I SION/OlZDER 

Papcrs Numbcred 

Notice of. Molion and Mfidavits Anncxcd .................................... 
A nswc ri iig A lli d avi t s.. .................................................................... 
Cross-Motioti iiiid Allidavits Anncxcd ........................................... 
Answering Al‘fidavits to Cross-Motion ........................................... 
Replying At 1 idavils ...................................................................... 
Lxhibits.. .................................................................................... 

1 

2 

3 
4 

.> 
- I .  

--lr- -~ ...... - . . .  .- ^”, 

Plainli ff commenced the instant action against his son, defendant Sagi Gcngcr (“Sagi”), 

lo recovcr :I iiinncy judgment on debt allcgcdly due to plaintiff‘ on three promissory notes and a 

stock purchsc agreement (collectively rcfcrrcd to as the “Notes”). Defendants now rnovc 

pursuant to C.’l’LR S 32 I 1 to dismiss the action as prematurc or to stay this action and coinpel 

arbitration pursuant to CPLR 6 7503, Plaintif1 cross-movcs for a preliminary injunction 

enjoining dcli.ndaiits from invoking the audit and arbitration provisions of the divorce stipulation 

agrccmcnl ( ~ I I C  “Stipulation”) signcd by plaiiitiff and defendant D a h  Genger (“Dah”). For the 
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rcasons set forth below, defendants’ motion to disniiss or to stay the action and compel 

arbitration is graiitcd and plaintill’s cross-niotion for a preliniinary injunction is dcnied. 

The relevant facts arc as follows. Plaintiff was the delelidant in a divorce action 

commenced by his lorrner wifc Dalia. In connection with that action, plaintiff and Dalia cntered 

into a Stipulation, datcd October 26, 2004, in which they agrecd to cquitably distributc their 

marital propcrty as of January 3 1, 2002. ‘1 he Stipulation rcquircd the parties to list all oi‘thcir 

marital assets 011 ccrtaiii schedules, which would then be cvciily divided betwccn the parties. 

The Stipulatioii providcs in Articlc XI1 that D a h  has a right to certain audits ofthe 

plaintifl‘s assets. It providcs that upon thc wifc’s request, thc husband shall allow the wile to 

audit his assets and liabilities as of January 3 1,2002 i11 order to test thc correctness and 

completeness of thc items includcd in the schedulcs of the parties’ propcrty. The Stipulation 

hrther providcs that if the audits find that the husband owned any propcrty on Jaiiuary 3 1,2002 

which was not listed on the schcdules, [lie husband will pay to tlic wife one half of the valuc of 

the propcrty. It further providcs that i1 the audits find assets not listed on tlic schedulcs with a 

value greatcr than $250,000, such error will bc presumed willful on the husband’s part and the 

husband will pay thc wifc one half ofthree times ofthat value. I lowever, thc husband will have 

an opportunity to rcbut that presumption o l  willful error at an arbitration conducted in 

accordance with the tcrnis of the Stipulation. Tlic wife did in [act CoIimeiicc an audit pursuant 

to thc terms o r  the Stipulation, which audit has now been coniplctcd by Ernst & Young. That 

audit concluded that tlic husband did not disclose inarital assets on the schedules containcd in the 

Stipulation including the Notes, as a result of which tlic wife is eiititlcd to additional payments. 

Pursuant to thc unambiguous tcrms of tlic Stipulation, the plaintiff in this action Iias now 
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coniinenccd an arbitration to challenge thc findings of the audit regarding thc undisclosed assets, 

including the Noles. 

‘.l‘lic Stipiilation also stated that thc husband and wifc’s son, Sagi, was to be appointed 

attoriioy-in-liic,t under a power of attorncy, with the power to allocatc certain marital assets so as 

to elkct ; i n  cqi-~iil distribution of those assets. Relying on the power of attorney, Sagi instructed 

that owlieiship of certain instruments under which he was indcbted to plainti€l- the Notes- bc 

trans fc rid t I) lkilia . 

In 2007, plaiiitiffcoinmciiced the instant action against Sagi to recover thc amount of the 

Notes. Prioi- to answcring, Sagi moved to dismiss the complaint claiming that he had the 

authorily. ;is att~7riiey-iii-fact, to assign the obligations under the notcs and the stock purchase 

agreemciit to :i third party, which hc did, and thus he was no longcr obligated to make payments 

to plainlill.. .I iisticc Janc S. Solomon granted Sagi’s motion to dismiss plaintiff’s complaint. 

Plaintif’ thcii appcaled the dccision. The Appcllate Uivision, First Department, reversed the 

Supremc C’oiit-l’s dccision granting Sagi’s motion to dismiss the complaint, Gilding that a 

question ol’ liict cxisls as to the ownership of’thc notes and the stock purchase agreement, which 

was not dcfiiiilivcly rcsolvcd by thc documentary evidence on which Sagi relied. Genger v. 

G‘e17,yr>r., X7 A.I).3d 871, 873 (1 ”  Ilept 201 1). The First Dcpartnicnl then directed that Dalia bc 

addcd ;IS ;I dchldnnt as “her rights, ilany, in thc subjcct instruments, might be incquitably 

afl‘ectcd by ~i j udgment.” Id. Alkr  receiving the First Dcpartrnent’s dccision, plaintiff prepared 

an ainenclcti complaint adding Dalia as a dei‘endaiit and servcd her with thc ainendcd summons 

and comp lai ii L. 

A[ tlic oral argunicnt of this motion thc wife atid son entercd into a stipulation, not signed 
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by thc husbrunds’s attorney, which provides as follows: 

Delknclants Sagi Genger and Ilalia Genger, by and through their undcrsigned counsel, 
hcrchy agree that should the Court dismiss the action in favor of arbitration bctween 
plainli IT Arie Gengcr and defendant Dalia Genger to deterrninc any claims concerning the 
dcbl I I istruments referenced in thc Amended Complaint (collectively, the “Notes”) 
piirsiiaiit to the audit and arbitration provisions of the Stipulation of Settlement, 
dcfciidants will trcat the 2006/2007 transfer of the Notes by Sagi Genger to IMia Genger 
as ;I niillity. 

Tliu C’ourt finds that the issuc of whether thc Notes are marital propcrty which should be 

dislributud piirsuiriit to thc Stipulation, which iiiust be determincd before the plaintiff can bring 

an action against his son to recover on thc Notes, must be dctcriniiied pursuant to the audit and 

arbitration provisions of the Stipulation. The Stipulation unambiguously provides that the 

defendant Ihlia Gcngcr has the right to commcnce an audit wherc a dctcrniination can be made 

as to wlielhcr llic Notes are in fact assets which should have been listed on the schedulcs annexed 

to the Stipulation. Plaintiffs remedy, if‘ lie disagrccs with the findings of thc audit, is to 

commcncc 31.1 arbitration challenging the audit, which hc has in h c t  done. Now that Sagi and 

D a h  Gengcr liavc stipulated that thc transfer ol’assets by Sagi to Dalia is a nullity if the court 

dismisses: t h u  aclion in favor of’ arbitration, thc appropriate remedy to resolve any disputc as 

between Aric and Ilalia as to the ownership of these Notes is the audit and arbitration provisions 

of the Slipulalion. ‘I’hc Stipulation clearly givcs D a h  the right to claim in the audit that thcrc are 

certain irssck which should have been but wcrc lint included in the schedules as marital assets. 

It is thc proviiicc orthe auditor to make the initial determination as to that claim and it is then in 

thc proviiicc of. the arbitrator to make the final determination if Aric Genger chooses to challenge 

thc dctci-iiiin;ition ol‘thc auditor. Arie Geiiger cannot bypass thc audit and arbitration provisions 

of the Stipi1l;ilion by choosing to coIiiineiice an action against his son to recover on the Notes 

-4- 

[* 5]



without adcliilg his wifc whcre the specific issue of whether thcse Notes arc marital asscts must 

be and 113s bccii dctcmiined by audit. 

'l'hc cow-l notes that it is not giving any res judicata or collateral estoppel effect to the 

prior de[crinination of Ihc arbitrator that i t  did not havc jurisdiction to dctermine the issue of the 

ownership 01' the .Notes as thc arbitrator did not give any reasoning or analysis as to why hc 

declined jLirisdictioii and the issue of the ownership of the Notes did not coiiie before him 

pursuanl Lo II challenge of an audit commenced by Dalia pursuant to the explicit audit provisions 

Accordingly, defcndants' motion to dismiss the complaint or stay the action and coinpel 

arbitratioii is gt-anlccl and plaintifl's cross-motion enjoining defcndants from invoking the audil 

and arbilralion provisions of thc Stipulation is denicd. l'his action is hcreby disniisscd as thc 

parties ai-c rcquircd to arbitrate their dispute regarding the Notes. 'I'his constitutes the dccision 
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