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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: PART 33

_______________________________________ - N, ¢

In the Matter of the Application of Luz Solla, Index No. 401178/2011
Petitioner, DECISION AND ORDER

For a Judgment Pursuant to Article 78 of the _ UNFILED

Civil Practice Law and Rules, This judgment has not bé@#gDGMENT

. : Mered by the
ggg _nouce of enlry cannct bo egr‘:gdbg a“us Cmmty Clerk
-against- a ppelgre;:w' counse! ur authonzed mprzggnil’g{_eon_ To
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Elizabeth Berlin, as Executive Deputy Commissioner of the

New York State Office of Temporary and Disability Assistance,

Robert Doar, as Commissioner of the L

New York City Human Resources Administration, g, '
-and- o - A200

Jacqueline Dudley, as Deputy Commissioner of the

New York City HIV/AIDS Services Administration,

Recspondents.

HON. ALEXANDER W. HUNTER, JR.:

The application by petitioncr for an order pursuant to C.P.L.R. Article 78, declaring
arbitrary and capricious respondents’ failure to comply with the decision after a fair hearing
dated November 29, 2010, and dirccting respondents to comply with that decision, is dismissed
as moot, because respondents have now fully complied. The cross-motions by respondents lo
dismiss the pctition are also rendcred moot and are dismissed. The only issue remaining for this
court to decide is petitioner’s application for counsel fees pursuant to C.P.L.R. Articlc 86. That

application is denied.

Petitioner asscrts that she reccived a Notice of Intent to reduce her public assistance
benefits [rom city respondents Robert Doar of thec Human Resources Administration (“HRA”)
and Jacquceline Dudley of the HIV/AIDS Secvices Administration (“HASA”) on September 16,
2010. Claiming that the reduction was based on a miscalculation of her housing costs, pctitioner
requested a fair hearing {rom the State Office of Temporary and Disability Assistance (“OTDA™)
as prescribed by Social Services Law § 22(1). In its decision dated November 29, 2010, OTDA
found the reduction unjustificd and ordercd city respondents to retroactively restore pctitioner’s
benefits to their original amount.

Petitioner further asserts thal HRA and HASA failed to comply with the OTDA order
within the 90-day time limit allowed by 18 N.Y.C.R.R. § 358-6.4. She claims that she notified
OTDA’s Compliance Unit of the failure on March 28, 2011, but the matter remained uncorrected
until afler this Article 78 motion was filed on May 6, 2011.
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HRA and HASA do not contest any of petitionct’s assertions about the fair hearing or the
delay in complying with the OTDA order. They allege that on May 20, 2011, they issued a
check to petitioner’s landlord to retroactively restore petitioner’s lost benefits. They presented
documentary cvidence, dated May 26, 2011, that her public assistance benefits have been
restored to their original amount. Because these actions constitute the full reliel petitioner
sought, her application is hereby rendered moot, as are both respondents’ motions to dismiss the
petition.

Petitioner has also applicd for attorncy’s fees pursuant to Article 86 of the C.P.L.R., the
New York Statc Equal Access o Justice Act (“EAJA"). This application must be denied because
petitioner is not a “prevailing party” as required by the statute. Respondents have provided
petitioner the full relief for which she applied, leaving nothing for this court to grant. Pctitioner
asscrts that under the *“‘catalyst theory” she would still be considered a prevailing party because
her petition was not moot when filed but was only rendered moot by actions taken by
respondents as a result of the {iling. Her petition appears undoubtedly to have been the catalyst
for HRA and HASA’s compliance; indeed, it appcars that it was the only way left for her to get
their attention after being ignored for months, '

Respondents have, however, correctly relied on the United States Supreme Court’s
reasoning in Buckhannon Board and Home Care v, West Virginia Department of Health and
Human Resources. See 532 U.S. 598 (2001). In that decision, the Court rejected the catalyst
theory, holding that a party must be granted somc enforceable judgment in order to recover fees
as a “prevailing party.” The Court recognized that denying [ecs to a party who is forced to retain
counscl and file a petition in order to obtain rclief may unfairly allow their opponent to “slink
away on the eve of judgment,” escaping penalty for arbitrary delay. See id at 618 (Scalia, J.,
concurring). The Court concluded, however, that this was more efficient and, therefore, a
necessary evil. Although the U.S. Supreme Court ruling only applied to federal law, the
Appellate Division, First Department has expressly applied it to Article 86°s “prevailing party”
requirement. Sce Auguste v. Hammons, 285 A.D.2d 417, 418 (2001). The Court of Appcals has
thus far declined to reconsider that application. See Wittlinger v. Wing, 99 N.Y.2d 425, 432
(2003). Thercfore, although it apparently took the filing of this Article 78 motion to get
respondents’ attention after months of arbitrary delay, there is no ¢nforceable judgment for this
court to grant and under Auguste petitioner is not entitled to attorney’s fees.

Accordingly, it is hercby,

ADJUDGED, that the petition is dismissed as moot and the cross-motions by respondents
are also moot and are dismisscd without costs and disbursements.

Dated: July 12, 2011
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