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SUPREME COURT - STATE OF NEW YORK

IAS. PART 7 SUFFOLK COUNTY

WILLIAM B. REBOLINI
J u~tice

Lliciu Nuto and JO,-1I1 Now,

PlainlilT,

-against-

The Ncw York Slate Dcpanment of Taxation
Finance and Jamie Woodward, Acting
CommIssIoner

Defendants.

Clerk of the Court

Motion Sequence No,: 00 I, MULD
MOtion Date: 12/lS/11
Submitted: 12/15111

Index No.: 3524612010

Attomcv for Plaintiff:

Dewey & LeBoeuf, U.2
130 I A venue of the Americas
New York, New York 10019

Attornev for Defendants:

Eric 1'. Schnclclernwll, Attorney Gcncntl
of the State of New York
By: Anne C. Leahey, Esq
AssIstant Attorney General
300 Motor Parkway, Suite 205
Hauppauge, New York J 1788

Upon the following papers numbered I (0 2 read on this motion to dis.miss: Notice of MotIon
and suppnnlllg papers. I - 2; 01her, defendant's Memorandum of Law: plainti frs' Memorandum of
Law: defendant's Reply Memorandum of Law.

This is an action for Judgmenl, /Iller alia, declanng T~L'i.Lav.,' §60S, which defines
residency for purposes of New York State personal income t<}xassessment, unconstitutional a.s
applieJ (0 the plaintiffs.

Accofcl1ng LO the c01llplain[, the plaintiffs reside in Greenwich, ConnectIcut. They ~llso
own ~lvac~ltion hume in East I-LlJnptoll, New York and, for purposes of this action, acknowledge
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lh~llthey werl..:"Sl,lllltory ['esidcllts" of New York State within the meaning orTax !_aw ~605
dUring ldX ye~lr 2006, On October 15, 2007. the plaJiltills riled a New York State Illcome lax
relurn for lax year 2006. r:oJlowing an audit, the clefenclanlillformed the plal1llif"l"~that lhcll' 200()
New YorK State lIlcome tilX was being increased by $2,130,357 (consisting of$I,757,937 111
taxes, $72.487 in interest, ;jlld $299,933 in penalties). The plaintiffs paid the assel1cd tax on May
10,1008 and the asserted interest and penalties on August 29, 2008. On January 25, 20ID, the
plamti ffs fi led a clalln for a refund of the 2006 tax increase. By letter dalcd February 4, 10 I0, the
defendant denied the plallltitTs' clalln. ThIS action followed.

The plaintiffs plead six causes of action for decJarawry relief mtheir complaint. In their
first. second, and thIrd causes of action, the plaintiffs allege lhat Tax Law *605 is
uncullslllUlio[l<L1 as applied to lhem, as statulory reSIdents, because it permits New York to lax
intunglblc income subject ro lax III other stutes Without allowing a crecllt or exemption for l:lxes
paid 111other states, thereby resulting 111multiple taxation on income recclved by them dUring lax
ycar2006. In their fourth, firth, and sixth causes of action, the plaintiffs allege that penailles
wcre improperly llnposed by the defendant under Tax Law *685 and should be abuted.

The defendant now moves to dismiss the compla1l1t for lack of subject maHer Jurisdiction,
hased on thl: plallltiffs' failure to exhaust the admlllistrative remedies set forth in Tax Law article
-1-0and 10 NYCRR part 3000 before commencing thIS actioll, and for fallure to state a cause of
action.

To the extent the defendant seeks dismissal WIth respecllo the firsl, second and third
causes or ~[CIIOn,the motIon is denied. NOlwilhstanding the availability of administrative
remedies. the: plainlills arc Ilol restricted to those remeches uncler lhe ClrCUIl1Sl:anccsprescnted.
As a gener:i1 rule, one who ObJects to the act of all admmistrative agency must CXhilUSl
adrl11l11Slr,llive remedies hefore lItIgatIng III a court of law (e.g. Water!.:.'are II Apts. v. Buffalo
Sewer Auth .. -1-6NY1d 51[19781). "[A] declaratory Judgment action is an IIwppropnate vehicle
for c!l;lllcnging <.ltax assessment determination where [he plainli ff has failed to exhaust Its
adminIstrative remcdies" (Allstate In5_Co_ v. Tax Commn. of State of N.Y., 115 AD1d 831. ::;32
[3,J Depl., 19851, aJJlI 67 NY2d 999 [1986]). However, so long as no issue of fact is involved.
such an action "may be used to challenge the applicability or constitutionality of a tilXlIlg statute
without exhaustll1g the administratIve remedies the taxing authority may provide" (National
MerchilJ1clisin£ Com. v. New York State Oept. of Taxation & Fin., 63 AD2d 785, 786 [3rJ Dept.,
19781: (lc{"(lI"(! Maneru!" First Natl. City BanK v Citv of N.Y. Pin. Admin., 36 NY~d 87lI975[).
"[Tlhc 111V:\lidilYur tOt<-lllllappllCabdl1Y affect.s the entire SIUILlIC,Including the 1I11l1laliunsand
n;stlKllons on the remedy prOVIded In it" (lll., at 92~93). Here, the plaintiffs cf'fcCllvely concede
thallI" the st<ltute 15COnSl1ILltion:[1.they owe the amount (net of penalties) determined by the
dcfeml<llli. Consequently. it docs not appear thar there are any issues of fact, but only a tjl1CSliOn
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or law. As ror that branch or the motion which is for rc!Jef under CPLR *3211 (a) (7). it IS "[he
rule III declaratory judgment actions that on it motion to dismiss the complaint for failure to state.
a {.:ausc or action, the only question IS whether a proper case is presenred for invoking the
jurisdiction 01' the cuurt to make a declaratory judgment, and not whether the plal11till IS entItled
to ,I decl~lration favorable to 111m"(Law Research Servo v. IIoncvwell. [nc" 3 I AD2d 900, 001
11,1Dept., 10601: accord Washll1~ton County Sewer Dist. NO.2 v. Whae, [77 AD2d 204 [3'd
Dept., 1l)92J~ Fillman v. Axel, 63 AD2J 87611'1 Dept., 1978]).

lTJhc lest is not whether lhe complaint shows the plaintiff wlll succeed 1ll getting
a ueclar,llinn llf rights in accordance with his theory and contention, hut whether
he is t'lIfltlt'd 10({ declaratlOlI of righTs al all. if the complainr states the substance
of a bona fide justiciable controversy which should be settled, a cause of action
for i.l cli.:r.:1aratoryjudgment is stated.

(Metropolitan Packa~e Store Assn. v. Koch, 89 AD2d 317, 322 [3nJ Dept 1982J, appeal
dismissed 58 NY2d 1112, appeal dismissed 464 US 802, reh dellied 464 US 1003 11983]
[emphasIs in Oliginal: internal quotation marks omittedJ). ApplYing this libcral standard. and
since a ucr.:1ararory Judgmcnt action is a proper vehicle to attack the constitutionality of a tax
statute. the COLlrt finds the plaintilTs' first, second and third causes of action sufficient to
wllhstand the defendant's motion to dismiss.

[)lsl1lissalls warr~lIlted. howevcr, as to the pl,untills' fourth, fifth and sIxth causes of
al'lI(JII. The pl<.lliltills •.!lIege th..tt they arc entitled III a refund of the penal{ies imposed because
they adequately c!lsclllsed theIr poSl1"ion on theif 200G return, because they had a reasonable h"1Sis
I'm lhe posiliOf] lakcl1 ()n tlleir 2006 return, and bcc<lllse they had reasonable c~luse for tile
ptlSlllllll t~lken t)J1their 200G return. As those matters cannot be resolved as a pure matter ur law
:Illd do no! olherwis<.:: rail within any of the exceptions to the exhaustion rule (see Walen~ate [I
AllIS. v. Burf~d() Sewer Auth., 46 NY2d 52 [1078]),1 the COllI1' finds thl: plaintifrs' failure to
exhaust theIr admlnlstr:llive remedlcs fal~lto those causes of action (see, CPLR ~3111 [aJ [~I).

I When a SI•.II11teat Issue in a dispute expressly dcline:.ltcs the exclusive sleps which a
party Illust undertake in order to seek judicial relief, the puny cannot avai I itself of cenain
exceptions to the exhaustion rule, namely, that exhuustion of administrative remedies would be
futile or would causc ineparable harm (see, Bankers Trust COlD- v. Ncw York Citv Dep!. of Fin ..
1 NY.1d 31.5 [~0031). Bl:cause the Coun has determined that the plaintiffs' allegalions
cllIlcl'rning the Imposition of penaltIes do not rail within WI\' exceptions \0 the rule, It need nol
{!t;cidc whether Tax [,~l\V ~690 (b) was mtcnded to make an appeal to {he tax appeals tnbuna! the
c.\clusive remedy aVdilable to any taxpayer ror the review of New York State personal income
t,l,\ Ilahility ((,{)lIIfl(/!'(' Tax Law ~*478,1140.1413).
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AccllrcI1ngiy, It IS

ORDERED Ihatlhe motion by the defendant for an order dismissing the complaillt
PUI'SLWlllto CPI,R *3211 (a) (2) for lack or subject matter JLuisdiction and pursuant to CPLR
*-~111(a) (7) for faJiure to state a c<.luseof action is granted to the extent of disl1llSSlI1g the
pLlIllLI1Ts fourth, fifth. and sIxth causes of action, and IS otherwise denied; and IllS rurther

ORDERED that the defendant shall serve lts answer to the complainL \viLhll1 10 days
after serVICl' upon defendant's attorney of a copy of thiS order wIth notIce of Its entry (see, CPLR
~3211 [I])

FINAL DISPOSITION X

nON. WILLIAM B. REBOLINI, .I.S.c.

NON-FINAL DISPOSITION
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