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U PREMIE COUR
COUNTY OF HB
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Plaintifi%, rpdos Nubens 1n522/00
~against- QEQLSXQN arng ORDER

NEW GROWING, TNC . AND 158 WESYT
7000 CORP., T/ TIMED DELY,

Deieﬂdauts.

__,_,__ﬁ_.__h__._h_~__,,d__._,,.~._..;__ b

Jane 3. solomon, J:
plaintitis move Lo reargue Lhe court’s nrder dated
March 11 2011 (cthe Frior order) whiteh qranted defendants’ motion

for summary judgment and dismissed Lhe complaint.

parties

Jorge Bittar {plaiﬁtiff} aljleges thal, A January 30,

2007, ne +ripped and fell on & gtep at 2@ delicatcsseln Lomatod at

o P

158 West 44th gryroet, New vork, N.Y. opéxated Dy 158 Weszt Fuod

N o

Corp. T/A Times el (Times Deli) {Prion Order, at 1-2% . New
Growing, fne- was a nams that 1Times Helj nad prev;musly nsed
{(Jimmy Kim pRT, at 7.

The underlyind facts are set forih in rpe BPrioer Qxder

at pages w2 and, camsequcntl‘, need not De repeated in detail.

However, rhe mosth snlicnt facts are thal piainLLff stated That he
Aid not kKnow what caused him to fall {plaintjfﬁ wRT, at 40) and

{nat nhe wmpyel have srumbled forward” (io.7 - additional Ly, ghere

were no prior snoidents OF complaints a& sy tne SLep (Young Rim
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rRT, at 417 . Further, the anncxed phot@qrdphs shiow & pajmted e
ghyripe on the stepP: whoseé existence at yha time ot plaintitf’u
~cident 1S aupported by Thnes pali’s manager’ s ool trneny (id. at

o

satlon

Reargument
wp ot lon for reargument, addressed rto bhe GLsorE
of the courl, is designed TO afford 4 party @n opportunity Lo
astablish tphat the court overlooked OF minapprehended mhe
rejevant facts, ©F misapplied any control Ling ptincipie of law
[and) - -- 1 not 1O serve as yehicle LO permit the unsucceSstuJ
party 1O argue 0nce again the very questions prevLously declded
tor] Lo provide a party anb Opportumity Lo advance arguments
from those rendered o cthe original application” (I'oley

567-568 [lst Dept

dif ferent
v Roche, 68 ADZA 5658, 1679]; see also McGill v
594 [Z24 Dept 19991) .

Golamaii, 261 ADZd 583,

Summary Judgment
A party seeking SUmMIaTy Judgment: must make & prima
facie CASE showind Lhat 1t 18 entitled to judgment 55 a matter ot
Taw DY prmffexing sufficient evidence TO ceponstraté rhe absence
of any naterial 1HSUE of fact (Alvarez Vv prospect HOSP.: 68 WyZd
320, 324 11986]). 1€ the novant Fails TO make this showind, the
Nnce the movant. nects LLS purden,

motion mast be denied (id.) .
cpen the opposing party must prodace evidentiary proot in
adeSSible Tori sutficiemt to raise & rriable jasue ok material

ot
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fact (Zuckerman v City of New vork, 49 v2d Bo 562 (19801 . in

deciding rpe motioiy Lho counrt must draw all reasonable

interences in favol of the nonmOvVing party and deny SunNTHE 1Y

s udgrent i there 8 any cdoubt a5 bto the ewisteEnce ol & patenial
Lesue of tact ( Daumall Displays V MaShEuUTZO, 166 abD2d 204, 208 1isth

pept. 19901, v diemissed 77 wy2d 3% (199310
promises Liability

Genevally, 2 1andowner pust ach as @ reascnably prudent
person in maintainindg Ltg property in a reascnally safte conditioen
ander all the cLrcumstancesy e luding the likelihood of injury:
the potential seriousness of injury and the nurden of avoiding
rhe risk (Perﬂlta v Henrignez, 100 Hyzd 139, 144 [2003]).
Additionally, a party must be aware of the Slleged Jofective OF
dangerois condltlion, cither through having created i actual
kriowledge ot the condition, OF copstruchive notice of it through
the defect’s visibility for & sufficient anount of cime priot o
the accident to enaple & de tendant o discovel and remedy it
(Gordol v Americab Museun of Natural HistaoIy. o7 wyz2d g36, 3]
[1986€1) -
open and Obvious and optical confusion

Geperatlyy “finding & hazardous condition to pe open
and obv1lous 15 not fatal to @ plaintiiﬁ’s negl Lgenee ~laim, but
cather 38 relevant LO plaintifi’s comparative fault, and hence

summary judqment dLsmissal ig not appIOpfiatﬂ" (Sarotsky v 85




gsimilarlys oprical cortusLon, due to the alleged

failure TO provide adequate marwing oF distinguishing sieps can

" PN 5o emTy A e P S N —x L et T { PRSI - y L ™ et
o sutsloient o Ef@blbd@ summary Ludgment (saretsky, g% RD3dA At

Y chservable conaition is oot & 3 dden
2p ant 1S thereliore not a defective condition (Remes v 513 W.

2fth Realtys e, 13 AD3d 665 (1st Dept 20107y . AR opan and

n7aws Llst Dept LCL- oy, 201117 Mat.thews vV Viad Restorakbion Ltd. .,

24 BD3A 624 [igt Dbept 200017 nurke v Canyod rRd. Refb., 60 RmD3d

case, plairtiff nad rraversed the area in £ho opposite dlrectlion
mements befors snd he cannc

“ it

accordingly, ~annol ghow That optical cemfusion caused nLE

aecident  (REMESS 73 AR3d at c¢6. Broodie Vv Gibco EntelS. s Ltd.,

oL, Ind.y G2 ADL3d w5 [ist Dapt 20091 rernandez ¥ VLA Really,
LLC, 45 Al 3 391 [ aw bhept 0070 -
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misapprehendcd or overlooked the controlling law Or the relevant
facts in this <ase. Since plaintiffs nave not shown that the
court. erroed, reargument should ke denied. Howover, in the
ererclsc of discretion, the court grancs rearqgumernt and adhores
to its prior decision.

[ Ls, thercfcore,

ORDERED that platﬂtiffs' moticn for leave O roargue
the court’s order dated March 11, #011 thaz granted summary
judgment TO detendant s dismissing the complaint 18 granted; and
it is further

ORDERFD that, upol reargamnent, the court adheres .o 1LSs
decision and order dated March 11, 20]11 dismissing plal intiffs’

complaint in its entirety.

Dated: Novumber/ / >0




