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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

~ s. t<Jl.- ( c:~ 
PRESENT: J . PART ---2..2 

-- Justice 

~;~al\._ INDEX NO. 

MOTION DATE 

\\ \5~~1 ;77 
,:>/l1/\I 

- v • 

('!e_., tfl.pw' vi; 1,, c 
MOTION SEQ. NO. c.'.) D -7 
MOTION CAL NO. 

,-::7 

The following papers. numbered 1 to~ were read on this motion to/for t"L€.-4r:f'-'~ 
rAPE;l'lS NUMB~m;:p 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... I-J 
Y--s~ Answering Affidavits - Exhibits _____ ~------

Replying Affidavits ~--- ( -/D 
-----r•-- -~-~---·- ---

-~ Yes ~ No 

Jic1-l/ 1~ 
Cross~Motion: 

Upon the foregoing papers, it is ordered that this motion 1J 

C- L 0 /' ~AC{ v.J 1 ti. ~ q_ /\ \,.(/'f;f_. ! ~""1. v .l'Q...... d .... ""' 
i c1'11 't> " ~-A j () -'1._ lvz. 

Dated: // /! 7 /;; 

-·~ 
-~ 

FILED 
'"'l ' 

~mv 1 b 2011 

CCU\-.·, I U LHfi,·~; OFFICE 
NLW YOHK ~ .... ~"!'{ ..... ~ 

Check one: 1-(J FINAL DISPOSITION 1
• i N 

J.S.C. 

Check if appropriate: i DO NOT POST REFERENCE 
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BITT}\F AND in::..DA OCAS 

pJc:ti..ntiffs, 

21gninst.-

NEl/1 GH<JwlNG, Hl\..... ANU 158 \i;iES'J' 
CORP., T/'P. 'j'JMFS DELl, 

q I-(-' 
.l. ~ .._.. ,...) • Def 
~ -- -- - -- -- ......... ....-x - -- ---· 

........ ..,...........,.-

Jane s. Solomon, J: 

Index N 
~ ~~~S?2 /C'/ 

1~i1c cou.rt' s o r dat 
itis move Lo rear 

p '1...3. nts' motion 
qranted def rl whi 

cc:h lL ?01:.l ('Che l?ti r 0 
sed the crnnpl.:i.in1 

.•• 

{or summary judgment and 

Parties 

-; 

•J 
Bitt.ar 

(plo_Jntiff) ancc;es tJ~at, nn J';J.nuary ·30, 

e:ssen 10 1-.::aU:d at a del 
fell on a step 

tr 
;o_ t e by 15 8 W <:::st 200., 

lSR '~Jest 41\ 
c ,_ 
O·--

, N e \'II Y o :c k , '.\l . Y • 

Corp. 1 /A Times Uel i (Times i)~ll. I ( PriOL D cdsr, O t 1-21 . Ne" 

Cco
1

tJinq, Snc. wCJ.S a naine tha.t T:·mes De1 j 1_10.d pr·cv 
sly L1 

(Ji mrnv Kirn ' 0. t 7 '1 • r 

ThG 
er:l.ViD<J {acti::-. arc set fc:r::ll': jn the pdor 

·in detail. 

qes ·.:.,-2 and, cons 
ly, need not be r 

aL most ,;alic~t focr.s ar.e that pl• nl.ltt stated t.hot he 

Hm'llever, 
at cau•ed him to fall lplaintjff EHT, at 401 and 

not know 
forward" ( io.) . 

thc:1 t he "must have st 

\ver£ no pci r incidenL:o or: crnnpla 

l 

s cJ.f::, ;., " 
'-·'·..' 

,_ 
\., 

t-nc .step 

aJlVr re 

(Yuunc; K:i.m 

---------
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EBT, at 4}) . 

furt:hcr, t.hc amwxed pr.otoqraplts ohow • p,ej nt.ed reel 

s u:ip• on the step, whose existence ot t;ic t 1 me of plaint i tf' :; 

accident is support.ed by Times ueL' s mona9cr' s test imcny ('1i. at 

/.,, _·'i ')I 
.,:. _J ,_ L. , • 

Reargumant 
"A mot inn for rcargumcnt, addressed to Ltic cir cc· -ct '_c1n 

of rhe court, is tksicined to aftord a party or1 opportunity l.c 

establish tMt tho court ovcrl ookCO c•i: rr,j sapprd1ended the 

relevant tacts, er misapplied anY controllinq principle of Jaw 

\and] ... io not to serve as a vehicle to permH the unsuccesstul 

party to argue once again the very question• prevLously decided 

Lor 1 .. to provide a party an opportucity to advance ar<Jnmer"ts 

different from t_hose \.enderecJ on the original application" I Foley-

v 1wchc, 68 AD7d 5 :, 8, 0 67 -568 (ls\: Dept 19'7 ,-J) ; see a !so McG.i 11 v 

Goldman, "61 ~.D2d '193, 594 [2d Dept J 9991 I. 

summary Judgment 
A [>arty seek)ng summary judqmen\. must make a pr>ma 

faci• co•e showing that lt io entitled to judgment as • matter o{ 

law bY pro ff er in\] sufficient ev l de nee to Ce1nonsuate the absence 

of any mated al rss,,c of tact (A]vare?- v Prosp;ct. Hosp., 68 N"12d 

320, 324 l]986}). 

If the roovant tail• to make tl1l s showinq, the 

once the movant meets its burder1, 

motion must be denied (id.). 

then the opposing party moot pc"oduce evident i MY proof in 

admi c;sibJe to rm sutf icicn t tu raise a tnab l.<o JSStie o 1' ma 1-eda J 

') 
f-
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facl (Zuckerman v C5tY of New York, ·\9 NY2d 557, S6Z [198011 In 

decidl ng t\1e motto", t.hc court rnuot draw all r·casonaDte 

i ntercnces in favor of the nunmovi~q vartY and deny scrn·cnc :y 

·judgment i~ there iE- anY doubt ''" t.c tM cx)st,3nce of a mate::: a 

1 

ieoue o( fact (LJouman JJisp!ays v l"asCca·zo, 168 l\D2d 204, 200 [lst 

Dept 1')90], lv d1smissed 7'I N'i2d SlS r·,99111· 

pre~~se9 Liability 
Generally, a landowner must act a:o o "'"'"nobly prudent 

person in ma1ntaini.ng i.ts pcopert.y in a reascnably sate condition 

undec all the cLrcumstanceG, including the Lkolihood of injury, 

the potential scri<>11sness ot iniucy and the bucden of avoiding 

t\ce risk (Pec,Jlta v Henriquez, J.00 NY2cl 139, 144 \20031 l. 

l\dd i.tionaHY, o r"rty 11\ilSt De cn1<ne oi t. he '' Ueged defective or 

danqerou:; condition, ei thcr thrNnJh havinq c;reated i \., actual 

knu"lcdgB ot t.hc con di U on, or cone t.rnc1:i ve notice of it throuqh 

the detect'• vlslbilitY for• sufficient amount of time prio< tu 

tt1e accident to enable a dc.tcndant to diocoVOf crnd remody it 

I cordon v l\med can Museum of Natural His t.ory, G 7 NY2d B3L, s:n 

[19861) -

0pen and obvious and optical con£usion 

Generally, "tindi ng a hilZd rdous condition to be open 

and oDvious is not tal.al to a pla i ntitf' s negl Cgence claim, but. 

rat.hec is relevant t.o plaint Hi's comparc.tive fault, and hence 

suin!llary j udgme.nt d Lsmissal ,s not approp: ia l:c" (Sa cct:skY v 85 

3 

------~--
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o 11 j ; ~ves 
\l 

5 AD3d 89, 97 [lot Dep: 
Kenmare Realty co ' r 

69, -r;,-1:1 \l'.'..;t Dept 20G4'. \ 
t:Jes-C:abr·era Mkts., j 

a l 2-~vR Actj 
:\c3l c:o:-"v::i.:.c:'t, clue t:o t 
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f-:1 i L·.i:e tc p cO'-' 3 sky, 8S ;::t t 

t (;;a 
_1 \.~ '·j 

Le:· Cw! t = i c::; '.. e r1 ":: ·.: 0 r rec 1-l: de ~-n.::..r::UI\a 
3 41 1\D2d ?CO, 

s. 5~ch St. Tenants 
. , 

97-93; Cl f: C"Ll l i .. :i S _..;· 'i 

211 \1st 
t 1 (' 8 s 1 ; 

le ccnaition is not R hjdden 

::. r: 

H()\..Jt~v.,.t;r, a r 

~ C' ..-.. ,_} t 
the.r;;::for:E;, 

} y obs 
v 513 f'1/. 

IlC:t <-1 
fective condjl~on 

a Ar' t ?0 1) . 
66'.i [}st 

26 Realty, LLC, n it doe::-; no\.: con st u-.ute 

·:_ous ccncli t icm can be so appv.rcnt t 

trat-1 ar1d_, 
ntly, con no0c be a de::ecl:ive 

i). h 2011 NY Sl Op 

li)l""'! \Lal.a r \l J"Lt-:C'l\!f:Ilt 

t l t .. 
") 1--, 20l:lli 

Matt ;, ..,..w.s v v1~d Rastcration LL-'-~., 

/_ ·" r 

dan r~(j'tJS 

t: s~: T->.D3d 7 4 C)2 Rest., 
20101; Bu~k8 v canyon 

(-:O.r; l''-;'"· 
'.) -·"""' ..!- .,.,. \.... ns j:n this -7 4 

~icularly S8 where, 
Thi:S L::i 2009J). 

r 1 ~ tc dJ. '.:>SH aren :i.n the l-,_ 
ccse, p1c:d i.ff t1ad tr:avers 

icleri ti fy~ 
(:2._ 1,1sc of r·1is fciJ} 

ton~ and F<oments 

ct\-:(:0 '1_ng1y / C 

H.eme~:, '/3 

shOvJ -~' Cl L, 

d at 666; 

4 
t ls t: Der· t 2- O OS 1 ; Go I 

ca} confu:_;i ori cd.US 
j~ s 

d •I 1~n r.t.;L~S ~ 1 e \l 

is 
v Great Atl. & Pac. Tea 

Real 67 
Co., Inc., G3 AD3d ~~5 (1st Dept 2009); 

\/ 

l 20()7 \ "i 
~Ls~ ~~ 9 J ~ha~ the court e!ther 45 A.D L 

l ~ "' ~~"' p;_;;;i nt i ff f.:~ have not ;~'..:; 

11 

-----

[* 5]



m.i e:;apprehcndcc\ or over looked the con trullinq L 3\" or the r12 lcv0n t 

Since plc:1l1Ycifts have not .s"r1own that the 
[acLs in this case. 

however, _'in the 
court e.c: red, :ceargumcnt shou Ld be de;1i ed. 

ezerc:i SC of discretion, the co1_~rl:. cr·i::T'=.~o .::eargument ond ddhc•res 

to its prior dec\sjon. 

rt ~s. t.hercfore, 

OFDEHED that p} a intiffs' motion for leave to r_·carquP 

thP court' s orcier dated March J:\ , ? 011 thn-:: g rc:rn led summary 

juclqrnent to ctctendant s dismissing tlw comp Lai nt is cirantcd; crnd 

1 t i .s further 

01\DERF',D that, upon i·carqurnent, the. court 2ldhercs to i_ts 

dec::ision and order daL.cd March J l, 2011 di smiss.ing pla.intiffs' 

comp1 a int. _Lil :it:-; entirety. 

Di'l.ted: Novcmber;-7,2011 

EN'l'EP: 

---·~-~·~ /,{ /,.... . I 
/ ( 

( . 

'· . - ·-~' . . _,. ·' -~· -- -
----- -.- -- .- -·-

/ j/S.C. 
l ......... -.i. ~~;,\ L E D 

NO\j ' & 2\1\\ 

'~ 

1 

. '\ 

cuu; .T'l c\ '- n~(·~, urncE. 
N'L.\f\J '{Or\\( .. 

:) 
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