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SCANNED ON 5/19/2011 

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: . ---"MA'-=-=-'N"""""U=EL"'-'J'-'-. =ME~N-D""""EZ __ _ 
Justice 

LIBERTY MUTUAL INSURANCE COMPANY, 
Plalntlff, 

-against· 

PARAGON RESTORATION CORPORATION, 
GREAT AMERICAN E AND S INSURANCE 
COMPANY, GREAT AMERICAN INSURANCE 
COMPANY OF NEW YORK, TOURO CONTRACTING 
CORP., UTICA FIRST INSURANCE COMPANY, 

Defendants. 

IND!XNO. 
MOTION DATI! 

MOTION SEQ. NO. 

MOTION CAL NO. 

PART ...... 13 __ 

104028110 
04-27.2011 

001 & 002 

The following papel'I, numbered 1 to .....L_ w.re !'lad on this motion tolfor Prteludt and Comptl 

Notice of Motion/ Order to Show CauH - Amdavlts - Exhlbl-F I L E 1 • 2. 3 • 4 q PAPERI NUMHRID 

An8Werlng Amdavlts ""'"Exhlbli. cross motion _ ..... s ..... t_ ..... z __ _ 

Replying Amdavlts • MAY 19 2011 I _---'C.8 __ _ 

Cross-Motion: X Yes No NEWYORK 

Upon the foregoing papers, It la ordered ih~~~~e~~~'Bd'[lfiF.t Insurance 
Company's motion to preclude pursuant to CPLR §3128 or pursuant to CPLR §3124 
and §3042[cJ to compel the plalntlff to provide responses and aupplttmentll reaponaea 
to their June 10, 2010, combined demands, notice for discovery and lnapttctlon, and 
demand for a blll of particulars, la granted. The plalntltra crou-motlon pursuant to 
CPLR §3126 seeking to preclude Paragon Restoration Corporation, Great American E 
and S Insurance Company, Great American Insurance Company of New York and Touro 
Contracting Corp., for failure to provide responses to the combined demands dated 
October 13, 2010, or pursuant to CPLR §3124, to compel discovery responaea, la 
granted. • 

Plaintiff, Liberty Mutual Insurance Company, brought thla aubrogatlon action 
seeking to recover for the defense and Indemnification In a personal Injury action 
brought by Donald Miiiar In the Supreme Court under Index number 112861/07 [Cron­
Mot Exh. A]. The action brought by Donald Miiier was transferred purauant to CPLR 
§325[d] to the Clvll Court of the City New York by Order of Hon. Joan Madden dated 
January 10, 2010 [Plalnltff'a Reply Exh. BJ. The case was tranaf•rred after Donald 
Miiier's personal Injury clalma were ••tiled and paid by defendant, Touro Contracting 
Corp., pursuant to a global settlement for approximately $20,000.00, at that time the 
plalntlff sought $21,874.64 In defense costs [Plalntlff'a Reply Exh. E]. The remaining 
crou-clalma for defense and Indemnification In the Donald Miiier action, are currently 
pending In the Clvll Court of the City of New York under Index number 300227TSN 2010 • 

.. 
Utica First Insurance Company, hereinafter referred to aa 11Utlca First'' aerved the 

plalntlff with Its combln4KI demands, notice for discovery and Inspection and demand for 
a bill of particulars, dated June 10, 2010 [Mot. Exh. CJ, plaintiff aerved lta r•pc»nae on 
F•bruary 18, 2011 [Cron-Mot Exh. CJ. Defendant Touro Contracting Corp., hereinafter 
referred to as 11Touro" served a demand for discovery and Inspection dated June 1 O, 
2010, plaintiff served Its reaponse on February 18, 2011 [Cron-Mot. Exh. DJ. Utica First 
and Touro both sought unredacted copies of the plalntlff'a. legal bllla. Plaintiff'• 
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responses to the Touro notice ~or discovery and Inspection Included copla of redacted 
legal bllla. The redacted copies left out any description of the work performed. 
Plaintiffs attomeys by letter dated October 13, 201 O, advised counsel for Utica First and 
Touro Contracting Corp. that they would only provl .. e unredacted copla of the legal 
bllls upon acknowledgment of the obllgatlon to reimburse Liberty Mutual Insurance 

_Company for reasonable defense costs In the underlying personal Injury action 
commenced by Donald Miiier [Mot. Exh. E]. Utica First provided responsea to the 
plalntltra demands on December 20, 2010 [Aff. Opp. to Cron.Mot Exh. A]. Paragon 
Rastoratlon Corporation, Great American E and S Insurance Company, Great American 
Insurance Company of New York and Touro Contracting Corp. have not responded to 
p .. lnttffa demands. 

Pursuant to CPLR §3126, there must be a showing of a wlllful vlolatlon of a prior 
Order for dlacovey and that the failure to provide dfecovery was wlllful, contumacious or 
due to bad faith. Thia would Include predicate failure to provide the discovery sought. 
(Weluman v. 20 East 9th Street Corporation, 48 A.O. 3d 242, 862 N.Y.S. 2d 87 [N.Y.A.D. 
1•t Dept., 2008); Slegman v. Rosan, 270 A.O. 2d 14, 704 N.Y.S. 2d 40 [N.Y.A.D. 1•t Dept 
2000)). 

The motion and cross-motion do not have copies of prior discovery orders from 
this action annexed to them. The motion and cross-motion do not sufflclently eatabllah 
that there have been predicate failures to provide discovery In this action. The relief 
sought In the motion and cross-motion, to preclude pursuant to CPLR §3128 Is denied. 

Pursuant to CPLR §3124, the Court may compel compliance upon failure of a 
party to provide discovery. It la within the Court's discretion to determine whether the 
materials sought are "material and necessary" as legitimate subject of Inquiry or are 
being uaed for purpoaea of haratsment to ascertain the existence of evidence (Roman 
Catholic Church of the Good Shepard v. Tempco Systems, 202 A.O. 2d 257, 808 N.Y.S. 2d 
647 [N.Y.A.o.1•t Oept.1994]; 148 Magnolia, LLC v. Merrimack Mutual Fire Insurance 
Company, 62 A.O. 2d 486, 878 N.V.S. 2d 727 [N.V.A.D. 1•t Dept., 2009)). The tat 
concerning discovery la one of 11u1efulna11 and reason" and as such should lead to 

~ disclosure of admlaalble proof. Parties to an action are entitled to reasonable discovery 
of any relevant facts to the action (Allan v. Crowell-Collier Publ.Co., 21 N.Y. 2d 403, 288 
N.Y.S. 2d 449, 235 N.E. 2d.430 (1968); Spectrum Systema lntern1tlonal Corporation v. 
Chemical Bank, 78 N.Y. 3d 371, 581 N.E. 2d 1055, 575 N.Y.S. 2d 809 (1991)). Pursuant to 
CPLR §3042[c], a party may make a motion to compel responses to ltl demand for a blU 
of partlculara, and seek sanctions If the failure to provide responses Is wlllful. 

An Indemnity action for the costa of defendln(I and settling a lawsuit will not 
automatically Imply a waiver of the attorney cllant prlvllege. The waiver of attorney-client 
. prlvllege occurs when a party affirmatively places the subject matter of Its own 
prlvlleged communications at Issue In the lltlgatlon, 10 that the adversary would be 
deprived of vltal Information needed to determine the validity of the claim or the defense. 
The burden la on the defendant to demonstrate any prejudice resulting from failure .to 
breach the attorney cllent privilege, and that the Information needed could not be 
obtained through other sources. The need to determine the re11onabl1n1u of the 
amount spent on legal fees In the defense of, and settlement of an action, doea not place 
at l11ue, 11 

... attomeya' work product, or their private mental lmpreaslona, conclualona, 
opinions or legal theories ... " Privileged material shou_ld not be uaed to eatabllsh the 
reaaonablen- of the defense and reaultlng settlement of the action. Non-privileged 
documentl can Include, unredacted time records and Invoices, documents flied In court 
and resulting decisions (Deutsche Bank Trust Company of Americas v. Trl·llnka 
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Investment Trust, 43 A.O. 3d 58, 837 N.Y.S. 2d 15 [N.Y.A.o.1•t Dept, 2007]; Credit Sulue 
First Boston v. Utrect-Amerlca Finance Corp., 27 A.O. 3d 2531 811 N.Y.S. 2d 32 [N.Y.A. D. 
1n Dept, 2008]). 

Utica Flrst'a Combined Demands ••k discovery related to the underlying 
negllgence action, and are not relevant to thla action, the plalntlff shall not be compelled 
to provide supplemental reaponae1 to thne demands. 

The plaintiff has not provided Utica First with a blll of particulars, or discovery 
Miited to the causes of action asserted In this action. The redacted legal bllla or 
lnvolcea submitted by plalntlff only In response to Touro Contracting Corp.'• discovery 
demands [Cross-Mot. Exh. D], do not distinguish th• time spent In legal representation 
In the underlying action commenced by Donald Miiier fron:t the time spent on other 
unrtlated actions. The defendants have met their burden of proof that the prlvllega 
should be breached as to Identifying whether the services were rendered In defense of 
the negllgence action. The plalntlff has placed Its prlvllege at Issue, and has not 
aufflclently eatabllahed that all of the Information on the legal bill• or Invoices from the 
Donald Mlll•r action are privileged In this subrogation action. Plaintiff wlll provide Utica 
First with copies of the tender letters In plalntlff 1 po11•1lon, concerning claimed 
entitlement to defense and Indemnity from Utica First Plaintiff will not be, Odmpellld to 
provide responses to Items 17, 20-23 of Utica First' a notice for discovery and Inspection, 
there la an ln1ufflclent basis provided In the motion papera for a finding that plalntlffa 
ev1luatlon1, claim file and underwriting file are relevant and not prlvlleged In this action. 

Utica First has not sufflclently e1tabll1hed that the failure to provide a blll of 
partlculars was willful. Utica Flrat's Demand for a Biii of Particulars la relevant to this 
action and the plalntlff will be compelled to provide a response. 

The plalntlff claims that Paragon Restoration Corporation, Great American E and 
S Insurance Company, Great American Insurance Company of New York and Touro 
Contracting Corp, hereinafter referred to as 11the co-defendants," have not provided any 
reapon111 to the combined demands dated October 13, 201 O. Utica Flrat provided, 
responses to plaintiff's combined demands dated December 20, 201 O. The plalrtttff'a 
Notice for Dlacovery and Inspection, ltem1, seeks, 11Cople1 of all contracts, subcontracts, 
entered beiw.an any party and/or entity .regarding work performed at the subject 
preml ... In effect on June 8, 2010," this may be relevant. The remaining Items In 
plaintiff's Notice for Discovery and Inspection seek discovery related to the underlying 
action for personal Injury, they are not Irrelevant to this action. The Demand forWltnMs 
Dlacloaure and Notice for Discovery of Party Statement also -k discovery r•lated to 
the personal Injury action and are Irrelevant The Notice to Tak• 0epo91tlon Upon Oral 
Examination seeks discovery that la Irrelevant In this aubrogatlon action -king to 
recover for the defense and lndemnlfle11tlon. The co-defendanta will provide .... ponaea 
to lta Demand for lnaurance Information, 11 copies of lnaur~nce agrHmenta, excess and 
umbrella ·insurance agreementa and pollclea are relevant to this action. 

Accordingly, It la ORDERED that defendant, Utica.First Insurance Company'• 
motion pursuant to CPLR §3128 to preclude or pursuant to CPIJ:ll3124 and §3042[c] to 
compel the plalntlff to provide responses and eupplemental · re•pon- to their Junt.10. 
2010, combined demands, notice for discovery and lnapectlon, and demand for a blll Of 
parttculara, la granted; to the extent that: the ptalntltf shall provide a rnponae to Utica 
Flrat lnauranc• Company's Demand for a Biii of Particulars, and supplemental rnponaea 
to the Notice for'Dlacovery and Inspection but only aa to lterna 1through18, 11and 19, 
within thirty days from service of a copy of thla Order with Notice of Entry, or be 
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' 
precluded from offering evidence In aupport of the allegatlons.ln the complalnl 
Responses to Item 15 .may be redacted only as to those portions of th• legal bllls or 
Invoices that describe the mental Impressions, conclu1ton1, oplnlon1 and legal theories 
of plalntlff's attorneys; and It Is further 

ORDERED, that the plaintiff's crou"'11otlon pursuant to CPLR. §3128 seeking to 
preclud9 Par••• ••toratlon Corporation, Great American E and S lnaurance Company, 
Great America"~ Company of New York and Touro Contracting Corp., for 
failure to provide re1pon- to the combined demands dated October 13, 2010, or 
pursuant to CPLR §3124, to compel dlacovery reaponses, la granted; to the extent that: 
Paragon Restoration Corporation, Great American E and S Insurance Company, Great 
American Insurance Company of New York and Touro Contracting Corp. shall provide 
responses to plaintiff's Notice of Discovery and Inspection only 11 to Item 1, and shall 
provide responses to plalntlff's Demand for Insurance lnfonnatton, within thirty days 
from service of a copy of this Order with Notice of Entry or be precluded from offering 
evidence n to their defenses or counterclaims. 

This constitutes the decision and order of this court. 

Dated: May 17, 2011 

~ J. MENDEZ . . JAENDEZ 
J.S.C. MANUEL J. s c J ... 
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