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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF N E W  Y O N :  PART 32 

I n  the Matter of tlic Application for an Ordcr Staying 
Arbitration Bctween FIRST ACCEPTANCE INSURANCE 
COMPANY, INC., 

lndcx No. 1 1 h282/10 

Petitioner, : 

- against - . UNFILED JUDGMENT 
this judgment has not been entered by the County Clerk 
BllIf ndm of entry cannot be sewed based hereon. To 
&hin eribry. cwml or a u t h o m  representative mud 

fmam at the J- C W s  Iksk (Rmn 
()DEN M A I N  and DAKAR1 SPALDING, 

R e s p o W .  . 

CAROL E. HUFF, J.: 

Pursuant to CPLR 7503, petitioner First Acceptance Insurance Co., Inc., a Pennsylvania 

insurance company, seeks to permanently stay uninsured motorist arbitration demanded by 

respondents Oden Mark and Dakari Spalding. In the alternative, First Acceptance seeks an order 

directing that the arbitration be held in accordance with Pennsylvania law, and that the 

arbitration be temporarily stayed pending pre-arbitration discovery. 

Mark and Spalding were passengers in a vehicle insured by First Acceptance when it was 

involved in an accident in New Yoi-k City on January 29, 2010. The second vehicle left the 

scene bcfore the driver could be identitled. Respondents allege that they suslained personal 

iiijuries as a rcsult of the accidcnt. I n  depositions conducted by petitioner, both stated that the 

insured vehicle, a van, was bcing used as a taxi to transport them for hire. See Oden S. Mark 

Deposition, 7/28/2010, Ex. 

Ex. E to I’etitioii, at 7-10. 

to Petition, at 6-7; and Dakari 0. Spalding Deposition, 7/28/2010, 
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First Acceptance denied coverage bascd on the policy’s following exclusion: 

A. We do not pi-ovidc Uninsured or Underinsured Motorist Covcragc under this 
l%t C for bodily injury sustained by any person: 

I .  While using or occupying your covered auto while it is being used to carry 
pcrsons or propcrty for compensation or fee, including, but not limited to, 
delivcry of tnagazincs, newspapers, food or any othcr products. This exclusion 
does not apply to a shal-c-the-expense car pool. 

Petition Ex. C‘, at 18. 

Respondents argue that, under Ncw York law, a “livery exclusion” is unenforceable 

under Liberty MI&. Ins. Co. v Hopan, 82 NY2d 57 (1993). Petitioiicr contends that Pennsylvania 

law applics to this casc, and that livery exclusions arc cnforceable in that state. 

In Libcrty Surplus Ins. C‘orii. v Nation Union Eire Ins. of Pittsburgh, 67 AD3d 420, 421 

(1 ’‘ Dcpt 2009), the First Departiiient addressed choice of law in an insuraiicc context: 

A contract of liability insurance is governed by “the local law ofthe state which 
the parties understood was to be the principal location of the insured risk” (Zurich 
Ins. Co. v Shearson Lehrnaii Huttgn, 84 NY2d 309,3 18, [ 19941, quoting 
Restatement [Second] of Conflict of Laws 5 193). Where tlic covered risks are 
spread ovcr multiple statcs, courts will gcnerally locate the risk in  one state, 
namely, “tlic state of the insured’s don~icile at the tiinc the policy was issued,” and 
a “corporatc insured’s domicile is thc state of its principal place of business” 
(Certain Uiidcrwriters at Lloyd’s, London v FOster Wliecler Corn., 36 AD3d 17, 
24-25 [ lSt Dcpt 20061, afld. 9 NY3d 928 [2007] ). 

Here, it is undisputed that petitioner is a Pennsylvania company that does not do business 

in New York; that tlic insured owner of the vehicle, Gabriel Jiincnez (who was not in thc vehicle 

at the time of the accident) is a resident of Easton, l’eniisylvania; and that the vehicle was 

registered in Pennsylvania with Pennsylvania license platcs. Undisputedly, then, it can be 

coiicluded that Pennsylvania “was to be the principal location of the iiisurcd risk,” and that 

Peiiiisylvania law should apply. This would also be thc result if Ihc grouping of contacts 

;malysis wcre applied. & Matter of Allstate Ins. C h .  (Stolarz), 91 NY2d 219 ( 1  993). 
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The livery exclusion is enforceable in Pennsylvania. In Marino v Gencral Accident Ins. 

- Co., 6 I O  h . 2 d  477 (1  992) the Superior Court held, with regard to a nearly identical exclusion: 

The exclusion in question provides for an exclusion when the insured vehicle is 
operated to trailsport pcl-sons or goods for a fee. Since insurance rates vary from 
passenger to commercial use, we find that it is within public policy to allow such 
a liiiiited exclusion. To invalidate such ai1 cxclusioii would resdt in an increase in 
automobile rates across the board for private operators. It is within the public 
policy ofthe Commonwealth of Pennsylvania to assign costs to those who have 
created the need for the cost. In this case increased risk and, therefore, cost is 
created by comme~-cial operators. This cost should not be passcd on to persons 
who only use a vehiclc for personal use. Clearly the increased risk relatcd to 
commercial operators should be borne by those who utilize vehicles for 
cornrnercial p7ui-poses. The private individual who utilizes a veliicle strictly [or 
personal use should pay n premium based on the risk associated with that use and 
not for the greater risk associated with a commercial use. We believe it was the 
Legislature’s intent. . , to control rising iiisuraiice costs. We belicve that to 
invalidatc this exclusion would work the opposite effect. 

Since Pennsylvania law applies, and it is undisputed that respondents were in the van 

whilc it was being used to cany persons “for compensation or fee,” the exclusion is enforceable. 

Accordingly, it is 

ADJUDGED that the petition is granted and the uninsured motorist arbitration denlanded 

by respondents is hercby permanently stayed. 

UNFILED JUDGMENT 
W jw@mnt has not been entered by the County Clerk 
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