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YOALM~HIrndCORNELlACOMYERClAL F I L E Q 
HOLDINO CORP., DEX NO. 

Pklntlfh, 
MOTION DATE 

’Ofl, MOTION ILQ. NO. 002 
- V  - 

DOUQLAS KELLER, KELLNER, HERLIHY 
GETIT & FRIEDMAN, LLP, KELLkER 
CHEHEBAR & DEVENEY, 

WKITKIN CAL NO. NEW YORK 
COUNTY CLERKS OFFICE Dofondrnts. 

Cross-Motion: Yes X No 

Upon the foregoing paperr, It Is ordered that the Order to Show Caws to compel 
mponuer to the defendants Flnt Notlce for Dkcovery and I n r p t h n ,  shying, or 
rltornatlvsly modlfylng the dbcovsry ach~duls uet by the Compllrnes Conference 
Order dated March 2,201 I , Ir grankd. 

Plaintiff, Comslla Commercial Holdtng C o p  I8 the current owner of teal sotats 
located at 2 Cornella Street. Prlor to June of 2003, the property was owned by R & I 
Cornelia Street Company. The defendanb are attorneys that rspmented the ptalntiffa In 
Vatlour legal mattera from 2003 through 2009. Pldnttff, Ygal Mlzrahl contacted the 
thfmdanta and retalnsd them to provlds hgal nswlcst. The pldntlfh brought thb 
rution resktng damage8 for fraudulent lnducomsnt to enter Into a reflnancs agreement 
far their mortgages in June of 2003, wrongful convsnlon of escrow fundal bnach of 
Muclary duty and matpractice. 

On March 2,2011, the parties appeared In Court for I Compllarra Confomnw and 
stated that discovery had bssn exehangsd, and they louaht to have rupplmsntal 
mponses completed and sewed, to thaaxtsnt needed, by March 16, 2011. Ddendmota 
tlalm that thalr Flmt Notlcs far Dhcovsry rnd InrpWlon (Defr. Exh. A) waa not fully 
responded to, supplemental rtwponnes wre rought, and have not been provlded. 
Omfendants reek an Order compllllng the plalntlffq to provlds rempome) altomatlvely, 
modlfylng ths dlruovery rchaduls ret by the Compllancs Confamnce Order dated March 
2, 2011 (Dek. Exh. H). 

Punuant to CPLR g3124, the Court may compel c m p l l a m  upon fallurs of a 

legithate aubjsct of Inquiry or are 
party to provlds dlscovery. It I8 within the Court’r discrstlon to dotemlns whether the 
t~terials  sought am “materlrl and necsuary” 
bdng used for purposes of hamment to mcsrtaln the exlstancs of evldsnca (Roman 
Cathollc Church of the Good Shepard v. Tempco Systems, 202 A.D. Zd 257,608 N.Y.8, 2d 
647 V.Y.A.D. lrt Dept, 19941; 148 Magnotla, LLC v. Merrlmack Mutual Flm lnsunncs 
Company, 62 A.D. 2d 488,878 N.Y.8.2d 727 W.Y.A.D. lrt Dept., 20091). The test 
concerning discovery is one of ‘‘usefulnem and reason” and a8 8uch rhwld lead to 
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dl8cloaurs of admissible proof. Parties to an rctlon am entltied to reasonable discovery 
of any relevant facts to the action (Alien v. Crowell-Colller Publ.Co., 21 N.Y. 2d 403,288 
N.Y.S. 2d 449,235 N.E. 2d 430 [1988]; Spectrum Systems International Corporatlon v. 
Chemical Bank, 78 N.Y. 3d 371,581 N.E. 2d 1066,676 N.Y.S. 2d 809 [lQQl]). 

The dofend8nt6 claim that the plalntlth exchanged r ~ p m r e s  to the Defendants 
First Notlce of Dlscovery and lnspectlon on November 10,2010, but that the maJorlty of 
the demands were &her obJacted to or the responses were not complete (Dofs. Exh. B). 
The defendants sent the plaintiff8 a letter dated January 14,2011 outllnlng the Wrrhrg 
dlrcovery and seeklng to resolve compliance issues (Defs. Exh. C). On February 1,2&t, 
the plalntlffs roplled to the defsndant’r January 14, 2011 letter, and stated that the 
supplemental responses aought were atthsr Irrelevant, vague and overbroad, or not 
provided because there were no other recorda In thelr possession (Dek Exh. D). On 
March 4,201 1, the defendanta sent a letter to plalntlth’ counsel smsndlng some of the 
items sought In their First Notice of Discovery and Inspection, and seeklng supplemental 
nsponser (Defs. Exh. E). Qn March 7,2011, the plalntll’f8 rent a lottar addressing the 
dkcovery sought In the defsndantd Jarwary 14, 2011 and March 4,2011 letters, 
agreslng to provide redacted bank record8 and related flnanclal documents but 
obJscting to a majority of the demands. 

The plalntlfh claim that tax returns sought by tha dohndanb are overbroad and 
Irrelevant to thls actlon, the demands for eorponte recorda have elther bssn responded 
to or are overbroad, and documents rought conwrnlng Fisher v. Cornella Commerclal 
bldtng Corp., index Number 108639108 have been provided. Plalntlth also claim that 
the documentation sought concerning other lltlgrtlon, lnvolvas cares thrt were 
commenced prlor to retention of the defsndants In 2003 and are not reiavant to thls 
actlon. The plalntlfh seek to lirnlt the dircovrry souaht for the psrlod of January 1,2003 
to December 31 , 2008, coneernlng bank statementr and related flnanclal rreords and 
sbtements for, “YgaI Mlzrahl, Cornella Commerclal Holdlng Corp., R & L Cornella Straet 
Co., Ramit Management Corp. and Rimlt lnternationrl Corp.” Plalntlff qtrtss that the 
bank statamsnt.8 and flnanclal documents sought are excesslve and Involve at Isart 
thrss other entltles thrt are not partlea to thli action. 

The defendants clalm they arm seaking supplemental rssporues to all of the h r  
rought In the Defendants Flrst Notlcs of Discovery and lnspeetlon (Deb. Exh. A). The 
defendant’s have established that the documents rought In b m  6, concomlng l%her v. 
Cornelia Commerclal Holdlng Corp., Index numbor 108639108 have not been provlded to 
them. The documentation that wai  provlded concerns another related actlon under 
Index number 102630109. The defendantr dld not raprerent the plaintiff in the actlon 
bearlng Index number 108539108 and those litigation documents are relevant to this 
action: 

t The defendanta in Item 2 of their Flmt NoUce of Dlscovery and Inspection, are 
seeking corporate records for Cornella Commerclal Holding Corp. , “In addltlon to the 
certificate of lncorporatlon, bylaws and stock ledger, and amendmsnta to such 
documents if any.” The defendants have rought a8 part of the supplemental re$ponaes, 
“the blnder” wlth carporate records whlch was returned to plalntlffs as of April 8,2008. 
Thr debndanta have also stated that they are seaking docurnentatlon that WIS 
pmvlously in their possession. The defendrnta have sufflclently demonstrmted that the 
corporate documents sought are not excfm8lve or overbroad.. 

the Information contained In them Is Indlspbnsabls to the action and not obtainable from 
Tax returns are generally not dlacovsrabls without uslng a strong rhowlng that 

L - . . . 
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m y  other source. A party sseklng dl8closure of tax returns must demonrtrate the 
mlsvancs of the lnformatlon iought, why other rources supplying ths rams Information 
am not avaliable or unlikely to be productlve and then llmlt exarnlnatlon of m+tSrhl to 
only that whlch Is relevant by the uno of redaction (Smmsung America, Inc, v. Yugo$lrv- 
K m r n  Conrutting & Trading Co., Inc., 199 A.D. 2d 48,804 N.Y.S.2d 112 V.Y.A.D, I& 
Dapt., 19931 and Xamaka, Inc. v. 166 Eir t  81“ Street Associates, 277 A.D. 2d 35, 715 
N.Y.S. 2d 145 W.Y.A.D. lM Dspt, 2000]). A party claiming potential loss of inamo h In I 
“uniquett situation requiring the use of tax record6 (Konrad v. East Urn 8-t Corp., 235 
AD. 2d 268,662 N.Y.S. 2d 30 [N.Y.A.D. lM Dept, 19S7J). 

The defendant8 In Items 2,4,11- 13 and 22 am seeking communication 
concerning any loan and mortgage since 1988, tax mtumr, flnrnclal documenb and 
accountlng records for the plalntitfs, lndlvldually and corporate, as well as for non- 
partlea to this aetlon, R & L Cornella 8tmt Company, Rimlt Management Corp. and 
Rarnlt International Corp.. Item 8 rsskr documentation concerning any legal feo prld to 
t)H dlifendanta by plalntlff, “Yoel Mlznhl or any ehtlty III which Ygal Mlzrahl or Yoei 
Mlzmhl has a dlrsct or indlrect ownenhip Interwt” The dsfsndanta have not 
established a bash for smklng documents eonesmlng payment of fees from the 
nonparty entitles or Yoei Mizrahl. The defendant8 seek in Item 10 documentatton 
mcsrnlng recelpt of fund8 from any defondant by any plnlntlff and, “Ywt Mknhl or any 
entity In whlch Ygal Mirrahl or Yoel Mlzrahl bar a direct or lndlnct awmmhlp tntrmrt” 
The defendants have not establlrhed a baris fbr soaking the tax meordl or fkrrnchl 
documents and aecountlng records from any of the nonparty entltle8 or Yosi Mlznhl. 

- 

The dafondanb have not Included 8 copy of thelr an8wbr to the motlon or ~ p l y  
pqwrr. Other than mentlonlng that R & L Comelh Street Company owned the premlsss 
involved prior to 2003, there Is no mferenw to thew entitle8 In phlntlW pleadlngr, The 
defendants have not suffidsntly estrblishsd that the plalntlff havs in thelr pome88lon ~r 
thut thsrs Is a basis to compel them to provide tax raturns, flnancirl documenb apd 
rccountlng records for the non-party entitles or Yoel Miznhl. 

The defendants are antltled to tpx returns, flmncirl documonb hciudhg bmnk 
atetaments and accounting recorda for January 1,2003 thraugh Dec@mbrr 31,2OO8, for 
the plaintiffs, based on the rllegations In the complaint of mlsapproprirtion and 
uonvenlon of funds. 

The defendants seek In ltsm 7, “any uommdnlotitlon with Roger Fisher or b h k  
Pm8-S also known as Mike P e w  rlncs lS88;” R m r  Flrher and Mlke Perem am 
named as individuals that recslvod dlWmed fund$ in the summons and comnpldrit, 
however, the defendants have not WmMIshed a bath for obtalnlng doeumsntrtlon of 
communications wlth these indlvidulls prlor to 2003. Documsntrtlon concsmlng 
cammunicatlon” wlth the two non-partlss will be llmlted from 2003 to 2008. Dakndurb 
wok In item 8 to have coplea of, “any contract or rgnrmsnt wlth Rogw Flshst or 
Mwafak Peress (also know a8 Mike Psrssq) from 1887;” thoas indlvldualr a n  not prrtlss 
to the action and thlr thers h not a rufflclent explanation provided for obtrlning 
documentation prior to 2003. The defendants are entitled to copier of any contract or 
qreement between the plaintiff8 and Rogmr Flsher or Mwafak Psrear (ail80 know a8 Mike 
Psmr)  from 2003 through 2008. 

\ 

The defendant8 are entitled to supplemental rsrponrss conwrning item 14, 
communlcatlon wlth the plalntlfb on the dlabunmnt of Wndr obtalnrd from 
aettlsment of a clalm wlth Ssnaca Insurmoe Company. The plrintlfh rhrll provlds 
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documentation In addition to the e-mailr, coples of c h k s  and a latter already provided, 
dated April 15, 2009, to the extent they exirt. 

The Defendants First Notice of Discovery and Inepeetion, items 16 through 20 
w k ,  pleadings, demands or other documsntation concerning lltlgatlon all commenced 
prior to their being retained 2003, mort of the documentation sought Is, “since” 1991, 
1999 or 2000. The defendanta have not sufflclentiy ertabhhed a basis for the use of this 
documentation. item 21 seeks documentation concsming, “each pleading, demand or 
other paper flied or sewed by any party In any other actlon In which phlntlff was a 
party,” this demand Is overbroad. The plafntlff h u  not iuffic;hnt)y ast#bhW I h i s  
for the documentation sought from litigation commencsd prior to 
losm 21. 

wc ta 

The Defendanta First Notice of Dlrcovery and Imprsctlon, item 23 8- ‘‘my 
document that any plaintiff may use as an exMbit at any eumlnation before Wmi or at 
the trial of this action.”The defendant8 are entitled to thir discovery to the sxtont that the 
plalntlfh are aware at this stags of the lltlgrtion of the documents that WHI be utilized. 
The Dsfondanta First Notice of Discovery and inspection, part (b) 8m8k.a all other 
documents in plaintiffs’ possession or control that is relevant to the present attiun, it Ir 
overbroad and shall be stricken. 

1 

Accordlngiy, it is ORDERED that the defendants’ motion to compt re8pOhmS to 
the defendant8 First Notice for Dlrcovery and inrpsctton pursuant to CPLR 
$31 24,staylng, or alternatlvel~ modlfying the discovary schedule ret  by the Campllance 
Conference Order dated March 2,2011, Is granted; and It is further 

ORDERED, that the plairrtlf’f’s rhril provlde supplemental responras to the 
Defendants First Notice of Dbcovery and Inspection within thirty days from s~wice of a 
copy of this Order with Notioe of EhGy, as foilowr: The plaintiffs rhail provide full 
supplemental responses to itemr 1,3,6 and 14. The piaintlfh rhirli provide 
supplemental responser to items 7 and 8 but only for the ysan, 2003 through 2008. 
The plaintiffs shall provide 8uppismantai r~rponses to itemr B through 13 and 22, but 
they will be limited only to those documents prepared, issued or flkd by Cornelia 
Commercial Holding Corp. or Ygd Mlrrahi for the years 2003 through 2008. Th, 
plaintiff shall provide supplemental responrer to Item 23 to the extent that It Ir 
available for exchange. The plalntlffs shrll not ptovlde responses to item8 15 thrdugh 
21, and part (b), those demands are stricken; and it Is further 

ORDERED, that the Compliance Conference Order dated March 2,201 1 I8 
modifled to the extent that the partier rhall appear for dsporltlon conciucted on or 
before July 15, 2011, at a tlm and location convenient to the partier; and4 t$ further 

I 307, at 80 Centre Street, on July 27,2011, at 9:30 a.m. 
ORDERED, that counsel are directed to appear for a statu8 conferen c4EJWLED 
Thts constitutes the decirion and order of this court. w112m 

bated:lJlsv6, 20 11 NEWYOM 
COLJNTY C W s  

J.S.C. 
J. mNUEL S. C. J MANUEL J. MENDQ 

Check one: 0 FINAL DISPOStTION 

Check If appropriate: DO NOT POST 0 REFERENCE 

X NON-FINAL DISPOSITION 
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