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FOR THE FOLLOWING REASON(S):

MOTION/CASE IS RESPECTFULLY REFERRED TO JUSTICE

SUPREME COURT OF THE STATE OF NEW YORK — NEW YORK COUNTY
PRESENT: MON.DEBORAHA.KAPLAN _ part O

Index Number : 115899/2010

OSTWALD, DAVID INDEX NO.

v

OSTWALD, DAVID H.

MOTION DATE

MOTION BEQ. NO.

Sequence Number : 002

REARGUMENT/RECONSIDERATION MOTION CAL. NO.

The following papers, numbered 1 to were read on this motion to/for

Notice of Motion/ Order to Show Cause — Affidavits - Exhibits ...

Answering Affidavits — Exhibits
Replying Affidavits

Cross-Motion: [ Yes [ No

Upon the foregoing papers, it is ordered that this motion

MOTION(S) AND CROSS-MOTION(S) DECIDED
IN ACCORDANCE WITH THE ANNEXED
DECISION/ORDER OF EVEN DATE. F l L E D

JUL 01 2011

NEW YORK
. (p/ COUNTYi CZEHK'S OFFICE
Dated: ?p/ ' / Mﬁﬂ-&-
' J.8.C.

Check one: [ FINAL DISPOSITION  ]X| NON-FINAL DISPOSITION
Check if appropriate: ﬂ DO NOT POST ] REFERENCE
[0 SUBMIT ORDER/ JUDG. (] SETTLE ORDER/ JUDG.
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Papers r Nunibered |
Defindait's Notice ofMotion and Bt vitss 1-6, 115
I’lﬁmw’mﬁﬂtmahm:mC)ppomf;iomfand Exhllbns 1-100

Defetidant's Reply Affitration: | 1-12

“Thi ﬂ‘us esmt#: ac;tipn ico] 1coQVer for, repaypmnt af a loan, defendant Kersten Ostwald seékﬁ

| Le,a\fe‘.k [;mtamguc ant;l renew: tlma Cout®s; 01‘&0: ‘Ld&“ﬂ&éﬂ I"abmary 28, 2011, whlch denled dsimool her
“ mﬁlwatmn to both: Jismiss the; plamu”ﬁff‘is ﬁom pldint apainst het W1fh pmjudiw and to, Agmnn her
‘an award foal‘m\_mey%‘swfensaan:d S&i’iﬁm‘tﬁﬂs_‘; Sinde:plaintiff filed @ hotjce of ‘d_lscgntmuancg;; u‘ =

defendant’s application to teargué and fenew is granted, she-alsorequests the Courtdjvacate tie




wtlce» of dlgcpplijwanc% Ay r,q@al the dlsm,msﬁl mgmon uy, 611@ i‘lai summgry _mqlgmm]t pursusmt; o
WL& 32 (q) 8y dlsnﬂss t]ﬁe; ac;tg o8, Wmth pmjh&liqe: Py Sﬁant to: C}RL,R 3@1 1¢ (a)(L) and (a)(ﬁ) due

to. doc&umantary ewdcnce tmd the ex'rphallon Qf thc ataluw Qﬁ%nmitﬂhons, and, 4Qw\f¢;r an award‘ of

counscl.fees and sanctions; Altcrnmwejy, ﬁiﬁé requ Ls-.‘f ihat ihe Court consolidate fhs action

lu‘mbmv“S | 0357&0&)8‘, David H.-‘Q:stwaldyw

Wilh the pendmg matrimonial agtion: undcr I‘nde\‘ﬂ
Kigisteti: @stwald. Plaieitiff I‘ ﬁ)awd H. @stwald opposes the: mmimm

This aﬁmon Wwds comméucccl by theisgivice of g siminons and complédint gn. Dageitibier
10, 2010, and seeks repaymgnt ofa lpan, Plaint m‘wa\fid“ll Ostwald is' thf; e,:\ec,utor of ghe:.

estates of the de.ge_tlﬂm«prla,:l‘ht‘xﬁﬁa‘,ﬁlu.‘s‘ gmren;ts,-Ma_ntm Ostwald.and Lore Ostwal cl‘;,«an_d‘he alsoiis

The complaint also alleges that the:gttucture of the loan agreement was cpn“f’lnﬂs‘-“d“i'ma"letter

from the decedents to the defendants, dated March 9, 1994, which aoknpwle.dgcdi'iihe oral loan,

“:qwza‘aimjpj;ut:am‘_‘d‘ s‘iniuI,t‘arxmQ‘l‘.l:s‘flji}{‘;@gy_t:'ﬁﬂ to: forgive $30,000 of the total debt, reducing {he;

autstanding, balance owed by deferndants to $120,000: The lewer ismot sigricd by defédarits) but

only by the decedentjs;.s@hd‘ it states thdt the loan is répayable-upon demand: “Thé coniplaint

furtheralleges thal David, as executor.of ihe‘wllls«of‘-tha-d¢¢¢dents 'made a demand upon

Thimself aud Ms Ostwald Tor- mpaymcnt Qf Lhe loan, and defendants have refused.to pay

@n ordbout Japuary s,z()l L, de[“mmlant [(arstan Ostwald setved and fi led nwtmﬁ (o

.&f‘iﬁiﬁiss the undti‘[qug‘ Eldllmﬁ"'alfl‘d',.‘ followd ng a stipulation to exteiid (He tine to respond, filﬁ‘lj}'l‘[ff

filed a-notice of discontinuance on February'18, 2011, Accordingly, pn Egbr,uaityzs__, 2011, the.

Cbifrt defiied thie motion to.dismiss as mdof, stating “{]he parties by stipulation have
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diggontinued this aglion.” Theteafier; the instantappl ieation ensued.

A motipn:for ‘lﬁaﬁﬂrwi«l:e.angug, g;mmm_ecg; CPLR mei‘;,.‘iisz_'gagldfgssad?fm the. sound

“discretion of the:court,‘and may be gratited only uponaéhowing thatithe court overlookedior

misapprehended any relevant fﬁdts;*cﬁ? m‘isapxal‘i'éid anyicoritrollitig princip lesofflaw i its earlier

decisitn (CPLR 2221 [d] [2]; Beverage 1\[13(3 USA, Ine. v South Beaqhs;zl?:eiférczga‘C’o;,“‘lf‘ic&, 58

AD3d 657 [2d Dept 20097, see also Foley v Roche, 68 AD2d -5518'?{[%f‘st Dept 1979]). “*A motion

o leave to renew niust be “based upoh new facts fiot offered oh the prior motich that would

chatige | theiprior determination’*” (Prinz v New ‘_lfprzféS&}g‘l‘té:xd'ifl‘.ect(-'ic and'Gas, 82 AD3d 1199,

1199 [24 Dept 2011, quating Jacksar, Heights Gare Center, LLC v Bloch, 39 AD3d 477, 480
[28 Dept2007), quoting CPLR 2221 Te] [2]). ‘Iralso nmsp‘;s‘trgyé:;a-“‘wagdn‘abl"e‘,‘ngusfi'ﬁéati@nr for
the failuze to pre-sel‘-'l'ti'sudh!l.‘:—fﬁcwu}&i‘ti‘-‘.\iﬁé‘ prior thtion*"_(Rfeﬁi;1aftﬁ:Gul!z‘;; 19. AD;%d 4“72 [2d Dept
2005] [citdtions ‘cimi.tted]‘),:

Here, the defendant argues that r‘blnqwglifi‘s-@ppmmatc based on the Cour(’s mistaken
belief and mi,sapprehension;‘qi‘“a_.r_e:,le‘,vam [act, i.e., that the parties had _st‘i'f];amatc”él to discontinue:
thecaction when they had not in'fact done so. Ratlter, the plaintiff had unilaterally‘fled the
Notite:of Discontinuance in ah untimely iafinery acutridiiig to the defetidant,

Purstiant 6-CPLR 321"7(%’1)(1".) : |

any party, msmtmg arglaim may’ dlscmnlmuc il without.an ordler: by‘
.sef"vmg upos all parties o the aﬁ i noticé dfﬁlwcoqtmuancc: at
any lime before axcspensive plea_ ing:is served or within twenty,

days aftst sErVIde) ofthe pléadi ngasserling. the.claim; whiahcvw: is.

earlier, and ﬁlmg the notice with praof’ ofsemce with the'clerk of
the court.

This is:in contrast to CPLR. 3217(a)(2) which allows for attorneys ol record for allparties t

disconti muc al any time, before.the case is subnitted to:the Cotit or jury, by stipulation. 1%;(;1::‘;“@_,
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riotice. Howwe‘r, plammﬂ’s Tlghl 10" discori mmrmmmwn 1% basecL anm hoth serving a pleading

anﬁmmnmmng the tlm&'ﬁa‘l‘n@s of CPLR 3217(4). Giambione v. Gmmbr vite, 140 ‘AD% 206. (1’"

Dépt. 19§8) Aécprclmgly, plai‘miﬂ% nolm& of cllsc:dntmuanuc WaS unl[th‘ely and 1§ vagated, j
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ation’ e:%wpl&mtiﬂ? allqgss but 1qtl1er is demxss dué to-the expiration of the, stamtc ot limilauons,

pufsuanﬂtp CPLR. 3211@(5") Spa@xﬁcally, Ms. Ostwald argugs ithat the agtion. shdum be

dispitssed.as vielativeof thcz statute of lm'ut’almns, as the loauﬁ-ml‘ in facs,: L‘he @1?0 000 piven to

il‘}cn‘and:‘t—lm;p laintiff wasia .‘Ioﬁﬂ"‘——Wﬂs _ggMénm.v.erwsevcnzteen yeds. ggog‘.‘:m‘)d ;L'lqe«dgt;e_clgnt-g'1_1_63&#(;; |

niadle a derifandfor payient, Firther, she dliéges that she- never réceived a copy of the March 9,

“ it Ehould b’e*rmt&d that Ms Ostwald %wel‘s tl‘m tl‘ic‘; decedents reterre.d 10/ the: lmm as & gift nnd
thatino promissory note: was eversigned. .
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Regarding motitns:todismiss for tho-espiration of the statute of limitations, the First
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s iitention to do so, it iy ot corisider Hon-deicimentary evidenitiaty miaterials for fagl-finding

putposes on.a motien tC)‘d’iSmiSs.xphxfguah't\f;qﬁ{irCRLK 3211{8)(5),” Sugsv Naw :I}?bi"/@:mdm,«ﬁﬂi “
‘A,IDBGI 41 1,:(1*Dept. 2010). '1 ‘herefore, tqﬁl»&am Wbll Qommdcr the evidence. proffered by the
d@fanclam m*suppmmf lner miotion to dlsm;ss hﬁba& wn 8 statite oflintitations violation.,
Pﬁi:suam-tocwmgf‘éﬁﬁw Cotwiigroial :@.bél@; :§‘;;3‘L¢1:Q-2“,, a lawsuit on @lodn repayable of deiiand
fittist be sommenicgdWithiry six (6) years from thedate of the rote or the date it wagdssued. ‘The
Statute df,'lim‘itati'mns 1o rg;ﬁover-Q_n,‘u‘a;gp‘romj,v,‘;‘ior;\y note is-also six (6) years; ‘C’RM}]@;‘I§E"2‘13T’(2);
Here, sven assuming, ar«guemdb, that tlwfe Waw a varhcl and, auiomeable Jonn agraemam a8,
wﬁﬁmnc@d by 1he Ma 'Lh 9. T994 Ietten e l@an Was lssued Gvet severtsen y@ag's age, dnd the:
Stﬁﬂulc folumlaucbnﬁthaﬁ cxpn‘ed; Plajtiff hgs»msed né) tridble issug:as to: Whethcr thpre has

Wﬁ Artial paymént 6 mtﬁsn mlﬁn@wls:,dgnwntssxf‘ttll_.cf:rf;d@b.tﬁtpxm,l.ctlw-._s;twaﬁu.t.o_r% p_enjg,cl:ﬁwﬁgg

(D2d 2041 mpt 2003). Therefore, the presentactionis Hismissed

| wjth pmjuchce putsuant to OT’LR 3N l(a)(S)

Defendant alqb asks tliis Court (o treat et tiiﬂmnsba] ‘motion as6ie forsummary

d bate theirproofand

v charted a surmiary judgment course. SeeRich v, Lefkovits, S6NY24 276 (1982); Seuliz-y,
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k- emmimmc my mawlfiaJ is:,uq of’ anl See Aluarqz W j’r'o.spr,a! Haqp 68 NYM 320 (M 986). 'Fhe

‘hmrden thian: s}uﬁs At the pmty opposing the mbﬁlom, wlm mutst subniit proofin: aei:msmblc iorm

sufﬁmf&nt to.require a‘trial ofithe matmial 1S§uesrdﬂ’dm See Roth v. Bdueta ?289 AD,Zd 557, ( g
Dipt. 20@1),. Merg qwnomsmns and Uiisubstantiatedallegation'e v@insufﬁplﬁn‘r
utla];rlc issnes, g)*t‘fgiqt 5@3 /uc;kermqn v, Cilpg ‘f‘mv Yo 9!@;49 NY2d.557 61'198%‘» I*ﬁ@re;;’the

dwf&mlanw has: mad,e aphmmﬁablc showing that! éhm isientitled 102 Jhﬁlgmcnt asa mattey; o law,

 ‘hased on the: evxdence* fhat tite stmmo of 1 hnntatmns onany 1aan mpayment npphcatmn Thas:

elapsed;, ard the plalmif f has fmlecl tor rmse amb lnablc iSsué of fact. Accordingly, the.
'd‘ﬁﬁ#ﬁﬂﬂllk@&ﬂ?@ﬂ-oq: fsﬁrui\ﬁ.%ﬂﬂ%ﬁy Ju,dgmﬁfu is aﬂﬁmw
Lastly, d¢fcndﬁntfﬁcﬁkﬁ an award ol atformey’s feesrand an imposition of amwtmnm | ‘
sonnegtion with thc ipswm application. Defe ndant dlleges thatthe present action wasvmdtwmed
\

by desize 1o hmass her m‘ld that the instant Mﬁm’: s frivolous: Concluat is frivolots if tlie

aonwﬁtﬂoﬁé Fax ¢ “cbmpléfﬁély With(aul meritiii lm‘”&"‘m *fasl ﬂiﬁld cannot bQ supparted by a téasonable

: m gumﬁmt fw an cqusion modlﬁaatmu, or levaps'll ot ¢~clstmg law,.or-is uimferiakampmmnly

. ‘delw“‘"‘l’mt"“g ‘?h'f?“msp'l‘“”“’“ Q‘f’the“m‘igﬂl’i@lh or o harass or.maliciously | n\l“m-e another” 22
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