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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK: PART THREE
Cm e e e b e m e e e E m e m .- X

-----------------------

ALEX MASUCCI,

Plaintiff, ' Index No.: 603594/2005
Motion Date: 12/17/2010
Motion Seq. No.: 011

-against-
SONIDO, INC.; THE ESTATE OF GERALD
MASUCCIL: MELISSA GOSNEL, individually
and as Trustee; CORRINE MASUCCI;
VALSYN, S.A.; PROTEL RECORDS;
SHERIDAN SQUARE ENTERTAINMENT, INC;
JOSEPH BIANCO; V2 GROUP (INTERNATIONALY);
E-MUSICA; and E-MUSICA ACQUISITION CORP.; -
Defendants.

PRESENT: EILEEN BRANSTEN, J.:

~ Plaintiff Alex Masucci moves to re-argue the denial of his summary judgment motion.

For the reasons set forth below, Plaintiff’s motion is denied.

PROCEDURAL HISTORY
On December 29, 2006, Plaintiff Alex Masucci (“Plaintiff”) filed a Verified Third |

Amended Complaint against Defendants Sonido, Inc. (“Sonido™); The Estate of Gerald
Masucci (“Estate”); MelisSa Gosnel, individually and as Trustee (“Gosnel”); Corrine
Masucci (“C. Masucci®); Valsyn, S.A. (“Valsyn”); Protel Records (“Protel”); Sheridan

Square Entertainment, Inc. (“Sheridan Square™); Joseph Bianco (“Bianco”); V2 Group
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(International) (“VZ”); E-Musica (“E-Musica”); and E-Musica Acquisitiori Corp. (“E—Musica
Acquisition”) (collectively “Defendants”). |

On November 3, 2009, Plaintiff moved for partial summary judgment. On Aﬁgust 13,
2010, the court denied Plaintiff® s.summary judgment motion (“Augus’; 2010 Order”). On
September 27, 2010, Plaintiff moved to re-argue the denial of his summary judgment motion.
Plaintiff’s Memo of Law in Supporf of Motion for Re-Argument (“Plaintiff’s Memo). On
Octobef 1.5, 2010, Sonido opposed Plaintiff’s motion for re—érgumcnt. _S_onido’s Opposition
to Plaintift’ s Motion f;)r Re-argument (“Defendant’s Opp.”). On October 21, 2010, Plaintiff
replied. Plaintiff’s Reply Mcmqrandum of Law in Support of Motion for Re-A_xgument

(“Plaintiff’s Reply”). Oral argument was held on the matter on December 8, 2010. |

FACTUAL BACKGROUND

This case is about a contraét dispute. .

Jerry Masucci is the founder of Fania, one of the biggest salsa record labels in the
world. Complaint, q 12. In 1986, Jerry Masucci formed Defendant Sonido to hold Fania’s
assets. Jd., 6. Jerry Masucci died in 1997. Id., T113. F ollowiﬁg Jerr_y Masucci’s death,
Defendant Estate became Sonido’s owner. 1d., 40.

Beginning in 2001, Plaintiff and Sonido confract&:d for Plaintiff to find buyers for
Sonido’s Fania asse.ts. Afﬁdavit of Stuart Jackson, Esq. (“Sonido’s Affidavit”), 5.' Sonido

and Plaintiff contracted with each other three times. The first contract (the “2001 Contract™)
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expifed in 2002 with no sale occurring. Id. The second contract (the “2002 Contract”) also
expired without a sale taking place. Id., §6. In 2004, Plaintiff and Sonido contracted for
a third time (the “2004 Contract”). Id., § 13. During the 2004 Contract negotiations, Stuart

Jackson, Esq. (“Jackson”)brcprese.nted Sbnido. Id. |

Plaintiff’s attorney, Max Folkenflik (“Folkenflik™) drafted thé 2004 Contract.
Affidavit of Alex Masucci (“Plaintiff’s Affidavit”), Ex. A; Sonido’s Afﬁdavit, Ex.G. The
2004 Contract states that: 1) Sonido would pay Plaintiff a 3% commission on the sale of
Fania’s assets (the “3% commission clause™); and 2) Sonido would not transact business with
a party introduced by Plaintiff without Plaintiff’s approval (the “non-circumvention clause”).
Plaintiff’s Affidavit, Ex. A; Sonido’s Affidavit, Ex. G.

Pursuant to the contracts, Plaintiff attempted to find buyers for Sonido’s Fania assets.
Plaintiff’s Afﬁdavit,b 199. Poteintial buyers included Defendant V2 and Defendant Sheridan
Square. /d., 19, 11. Plaintiff iiltroduced V2 to Sonido after the 2002 Contract expired but
before the 2004 Contract was signed. Id. Also after the 2002 Contract expired but before
the 2004 Contract was signed, Sonido allegedly\began negotiétions for the sale of assets to
Defendants E-Musica and E-Musica Acquisition. Sonidc;’s | Affidavit, Ex. D. Plaintiff
alleges that E-Musica and E-Musica Acquisition are felated and that both are affiliated with
Defendant Protel. Complaint, ¢ 9.

On July 21, 2005, Sonido sold its Fania assets to E-Musica Acquisition. Plaiﬂtiff’s

Affidavit, Ex. C. At that time, Sonido knew that Morgan Stanley funded E-Musica
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Acquisition’s purchase. Sonido’s Affidavit, ] 10. Morgan Stanley had previously been the
potential financier for the aborted sale of Fania’s assets to V2, whom Plaintiffhad introduced
to Sonido. Plaintiff’s Affidavit, §9. E-Musicaand V2 signeda céntributioﬁ agreement (the
“Contribution Agreement”) on the same day that Sonido sold its Fahia assets to E-Musica
Acquisition. Sorﬁdo’s Afﬁdavit, Ex. J; Plaintiff’s Affidavit, Ex. E. As part of the
Contribution Agreement, V2 acquired E-Musica stock. | Sonido’s Afﬁdavit.,'Ex. J; Plaintiff’é

Affidavit, Ex. E.

STANDARD OF LAW

1. Motidn to Re-argue

“A motion for leave to re-argue pursuant to C.PLR 2221 is addressed t(; the sound
discretion of the court and may be granted only upon a showing that the court overlooked or
misapprehended the facts or the law or for some reason mistakenly arrived at its earlier
decision.” William P. Pahl Equzpmen't Corpv. Kassis, 182 A.D.2d 22, 27 (Al st Dep’t 1992)

(citations and quotations omitted); see also Zuckerman v. Goldstein, 2010 N.Y. Slip. Op.

32146U,at *11 (N.Y. Supreme Court N.Y. County 2010) (quoting William P. Pahl, 182 AD

2d at 27). “Re-argument is not designed to afford the unsuccessful party successive
opportunities to re-argue issues previously decided” (William P. Pahl, 182 A.D. 2d at 27,

Zuckerman, 2010 N.Y. Slip. Op. 32146U, at *11).
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ANALYSIS

Plaintiff’s motion for re-argument is denied.

Plaintiff argues that the court misapprehended and ov¢rlooked the law and the facts
on‘thre&e issués: 1’) on whéther there was sufficient evideﬂcé linking the 3% commission
cléuse wifh valid conéideration; 2) on whether Plaintiff’s introduétioh. of the buyer was a
condition precedent to Plaintiff’ s receiving the 3% commission; and 3) on whether Plaintiff
introduced the buyer to Sonido. Plaintiff’s Memo, pp. 2-3; Plaintiff’s Reply, p. 1.

Plaintiff first argues that the court misapprehended and overlooked the law and the

facts as to the evidence linking the 3% commission clause with valid consideration.

Plaintiff’s Memo, pp. 4-5. The court found that it wasl“unclear whéthér Plaintiff’s past,
present and future efforts ... are related to the 3% cdmis;ion clause.” August 2010 Order,
p- 7. Plainﬁff argues thét the court’s finding was “imduly narrow” and tl‘lat the 2004
Contract’s language, albng with Plaintiff’s testimony and Jackson’s testiniony establish that
the 3% commission was suppéned by past consideration. Plaintiff's Memo, pp. 2-5;
Plaintiff’s Reply, Pp- 2-4. However, the court duly considered and weighed this evidence
previously, and found that the evidence was not sufficient to grant summary judgment.

August 2010 Order, pp. 6-7. The language of the 2004 Contract is ambiguous, and the
evidence presented is not su.fﬁcienvt to eliminate all issues of mateirial féct S0 as to establish

a connection between the 3% commission clause and valid consideration. The court did not
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misapprebend or overlook the law or facts on this question. William P. Pahl, 182 A.D. 2d
at 27. |

Plamtlff next argues that the court mlsapprchended the law and facts as to whether
Plaintiff needed to introduce the buyer to Sonido in order for Plaintiff to receive the 3%
commission. The court stated that there was material issue of fact as to whether the 3%
commission in the 2004 Contract represents a “finder’s fee” for Plaintiff’s introducing the
ulfimate buyer to Sonido. August 2010 Order, p. 7. Plaintiff argues that the only
requirement for Plaintiff to earn the 3% commission is that Sonido’s Fania assets .be sold, and
that there is no réquirement that the Fania assets be sold to a'buye'r introduced by Plaintiff.
Plaintiff’s Memo, pp. 6-7; Plaintiff’s Reply, pp. 3-4.

Plaintiff’s argument here is unavailing. Plaintiff argues that no consideration is
necessary for Plaintiff to earn the 3% commission. HoWever, a contract is not enforceable
if there is no consideration. M. A. Garments v. Apparel Winds, Iﬁc. , 13 AD3d11 1,112 (1st
Dep’t 2004); In addition, “past consideration is no consideration.” Kastil v. Carrol 145
A.D.2d 388,389 (1st Dep’t 1988). The 2004 Contract’s language is ambiguous as to éxactly
what consideration the 3% commission is in exchange for: past, present, future or none at all.
August 2010 Order, pp. 6-7. If the contract reférs to past consideration, it- would be
unenforceable. Kastil, 145 AD.2dat 389.' If there is no consideration at all, the contract is

also unenforceable. M.A. Garments, 13 A.D.3d at 112. It is an open question as to whether
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there was any valid consi‘deration for the 3% commission, and the court did not
misapprehend or overlook any facts or law on this issue. William P. Pahl, 182 A.D.2d at 217.

- Finally, Plaintiff argﬁes that the court misapprehended the law and facts as to whether
Plaintiff introduced Defendant Sonido to thé ultimate buyer. Plaintiff argues that it
introduced V2 to Sonido, and that V2 was the ultimate buyer of Sonido’s Fania assets.
Plaintiff’s Memo, p. 7. However, E-Musica plirchased Sonido’s Fania Assets, not VZ.
Sonido’s Afﬁda\.rit, Ex. J; Plaintiff’s Affidavit, Ex. E.

Plaintiff argues that the s.ale to E-Musica was effectively a sale to V2 because V2
acquired some of E-Musica’s stock through a Contribution Agreement. Aug;ist 2010 Order,
pp. 9-10; Plaintiff’s Memo, p. 7. However, upon re-examination, the court finds that
Plaintiff did not tender sufficient evidence to show that the V2 was the ultimate buyer or that |
Sonido knew of V2’s invol\}ement sufficient to trigger the payment of commission. August
2010 Order, pp. 9-10. The documentary evidence on the issue is ambiguous and does not
sufficiently state a case for summary judgment. The court did not overlook or misapprehend
any facts or law on this issue either. William P. Pahl, 182 A.D. 2d at 27.

The court did not misapprehend or overlook and facts or law in ifs August 2010 order

denying Plaintiff’s summary judgment motion. Plaintiff’s motion to re-argue is denied.
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Accordingly, it is
ORDERED that Plaintiff Alex Masucci’s motion to re-argue thjc' court’s order of
August 13, 2010 is DENIED.

This constitutes the Decision and Order of the Court.

Dated: New York, New York
April ) ©, 2011.

ENTER

‘Q\G,u___ M\K

Hon. Eileen Bransten, J.S.C.




