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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: COMMERCIAL DIVISION

____________________________________________ X
TELEREP, L1.C, HARRINGTON, RIGHTER & PARSONS,
LLC, and MMT SALES, LLC
Plaintiffs, . Index No.
. 600832/09
~against-
U.S. INTERNATIONAL MEDIA, LLC and MARTIN
RETAIL GRQUP, LIC,
Defendants.
e e X
U.S. INTERNATIONAL MEDIA, LLC
Counter-claimant,
-against-
TELEREP, LLC, HARRINGTON, RIGHTER & PARSONS,
LLC, and MMT SALES, LLC
Counter—~defendants.
_______________________________w“mmwmm“_m_;_x

Charles Edward Ramos, J.S.C.:

This degision consolidates four métions in three related
actions currently before this Court fbr disposition.

In motion sequence 004 of this instant action (the “Telerep
Action”), the plaintiffs Telerep, LLC, Harrington, Righter &
Parsons, LLC, and MMT Sales, LLC (ceollectively, “Telerep”) move
to dismiss the defendant U.S. Internaticnal Media, LLC's (“USIM™)
counterclaims pursuant to CPLR 3211 (a) (7) aﬁd for a stay of
discovery pursuant to CPLR 3124 (b) and Rule 11(d) of the

Commercial Division Rules of Practice (“Rule 11(d)”).
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In motion seguence 003 of the related action Pefry
Television v. U.S. International Media, Index #600881/09 (the
“Petry Acticon”), the plaintiffs Petry Television Inc. énd Blair
Television Inc. (collectively, “Petry”) move to dismiss the
defendant USIM's counterclaims pursuant to CPLR 3211(a) (7) and
for a stay of discovery pﬁrsuant to CPLR 3124 (b) and Rule 11 (d).

_Similarly, in motion sequence 005 of the related action Katz
Communications v. U.S. International Media, Index #600831/09 (the
“Katz Action”), the plaintiffs Katz Communications, Inc. and Katz
Millennium Sales and Marketing, Inc. (collectively, “Katz”) move
to dismiss the defendant USIM's counterclaims pursuant teo CPLR
3211 {(a) (7 andrfor a stay of diséovery pursuant to CPLR 3124 (b)
and Rule 11(d).

USIM has asserted identical ccunterclaims against Telerep,
Petry, and Katz (collectively, the “National Reps”), alleging
violations of General Bgsiness Law & 340(1) (the “Donnelly Act”),
tortious interferencé, and abuse of process. The National Reps
have submitted joint memcranda of law in opposition.

Finally, in motion sequence 004 of the Katz Action, USIM
moves to consolidate the Telerep Action, the Petry Action, and
the Katz Action ({(cellectively, the “Related Acticons”) pursuant to

CPLR 602 (a).
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USIM’s counterclaims allege that the National Reps have
monopolized the national spot advertising market (the “National
Market”}, and are using their monopoly to restrain trade inrthe
local spot advertising market (the “Local Market”) and the spot
placement services market {(the “Placement Market”)(Answer, 9
1,3).

USTM™ alleges that by the end of the 1990s, the National Reps
were the only remaining major national representative firms in
the television brcadcast spot advertising industry and
édlleétively contrelled nearly 100% oﬁ the National Market
(Answer, 9 47). As a result, the National Reps allegedly
horizontally divided the National Market, which is sub-divided
into 210 Designated Marketing Areas (“DMAs”), by collectively
agreeing to add “exclusivity”'provisions to every contract with
each local televisicon station client {the “Staﬁions”), thereby
ensuring that there would be no competition from the other
National Reps for the duration of the contract, which was subject
to renewal (Answer, 1 50-51).

In response to the refusal of certain Stations to be
represented by the same National Rep as another Station in the
same DMA, known as dual representation, the National Reps

allegedly created subsidiaries and or divisions (e.g.,
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ceounterclaim-defendants Harrington, Righter & Parscons, LLC, and

MMT Sales, LLC) to avoid direct conflicts and the appearance of
dual representation {(Answer, I 46).

Additicnally, USIM alleges that around 2005, the Station
Representatives Association (the “SRA”), a trade association
whose membership consists solely of the National Reps, was -
reduced to a mere vehicle for the Naticnal Reps to coordinate and
effgct their anti-competitive scheme {(Answer, 9 48). The SRA has
no website arid the address on its letterhead is identical to
Katz’s office in New York (Answer, I 75).

Spot advertising may be sold by either the local television
station or the local television station’s national representative
firm (e.g., Telerep, Katz, or Petry) (Answer, 9 29). Spot
advertising is advertising scld by a local television station
(e.g., ABC 7 in Buffalo, NY) for broadcast on that specific local
television station, as opposed to netwofk advertising that is
sold by the network (e.g., ABC) for broadcast on all of that
specific network’s affiliates nationwide, which includes muitiple
local television stations (e.g., ABC 7 in Buffalo, NY). Spot
advertising éold direcfly by the local television station in the
Local Market is known as “local” spot advertising, which is
usually purchased by advertisers looking to advertise in that

local televisicon station’s specific DMA (Answer, 9 30). Spot



advertising scld throu 12 local television station’s national
representative in the National Market is known as “national” spot
advertising and is usually purchased by advertisers looking to
advertise regionally or nationally, across a number of DMAs.
{Answer, 9 31).

Generally, when an advertiser purchases advertising in the
Naticnal Market, the National Rep for that Station receives a
comﬁission based on the sale (Answer, § 54). Conversely, if the
advertising 1s purchased directly from the.Station in the TLocal
Market, then the National Rep is not involved in the transaction
and receives no commission (Answer, 9% 55, 61).

USIM, as a media buying agency, represents advertisers in
the purchasing of spot advertising in the Local Market and the
National Market (Answer, 9 32). USIM is also a participant in
the Placement Market, where USIM, similar media buving agencies,
advertising agencies, and the National Reps compete to provide
services that facilitate the purchase of spét advertising in the
Local Market and the NationalrMarket {Answer, 9 33).

USIM alleges that it has invested in unigue capabilities and
resources tailored to represent purchasers cf “local” spot
advertising, such as 21 offices located across the United States,

and staff members who have developed relationships with a

Station’s local sale manager that entitle them to greater



discounts, promcticns, and beonus spot advertising (extra
advertising time at no additional cost), none of which is offered
by the National Reps (Answer, 1 43).

USIM alleges that as a result of an evolution in how
advertisers approach spot advertising, advertisers have shifted
from purchasing large amounts of advertising in the National
Market to a more diffused apprcach, purchasing advertising in
different DMAs across tHe United States (Answer, {1 56-58). It
alleges that sales from the National Market previously accounted
for 50% of a Staticn’s revenue, but currently, sales from the
National Market account_for only 30% of a-Station’s revenue
(Answer, 9 54).

in respénse to the shift from the National Market to the
Local Market, the National Reps allegedly reinterpreted the
contracts with the Staticns to characterize certain “local” spot
advertising as “national” spot advertising (Answer, I 63).

USIM alleges that is hasrpurchased “local” spot advertising
directly from Stations for over 40 years under the traditional
érrangement (e.g. advertising purchased directly_from_a Station
for broadcast in that Station’s specific DMA) (Answer, 1 63).

Under the new interpretation, a sale would be considered
“naticnal” spot advertising if the point of origin or the point

of billing for a specific order was not within that Staticn’s
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specific DMA {id.). Thus, if a local advertiser purchased
“local” spot advertising directly from a local television station
within its DMA, it would be considered “local” spot advertising,
but if that same advertiser contracted with USIM Lo make the
purchase and 1if USIM dpes not have an office in that DMA, then it
would be considered “naticnal” spot advertising, and the National
Reps would be entitled to receive commissions (id.). USIM also
alleges that the National Reps constructed “exclusivity”
provisions to block USIM from directly purchasing “local” spot
advertising directly from the Stations in all DMAs (Answer, 1
6d) .

In late 2008, USIM was contracted by advertisers to purchase
spot advertising in the Local Market.

On January 16, 2009, counsel for the SRA sent a letter to
USIM informing it of the “exclusivity” provisions in the
contracts between the Naiional Reps and the Stationg {(Answer, 1
72). Furthermore, it stated that the National Reps were treating
its purchases of advertising as “national” spot advertising and
demanded.that the purchased be made through the National Reps
(Answer, 1 73).

On March 18, 2009, Telerep commenced this instant
iitigation. Additionally, Katz and Petry commenced lawsuits

against USIM alleging similar facts and causes of action (Answer,



[* 9]

~J
&3
—

On August 11, 2009, this Court dismissed the complaint in
eéch of the Related Actions with leave to replead. Each of the
National Reps appealed this Court’s determination. On June 1,
2010 the Appellate Division reversed, finding that Telerep's
contracts with the Stations were ambiguous and reinstated its
complaint (Telerep, LLC. v U.S. Intl. Media, LLC, 74 AD3d 401 [1st
Dept 20101). Thereafter, USIM stipulated to the reinstatement of
the complaints in the Katz Action and the Petry Action and ail
remaining appeals were withdrawn.

USIM answered and asserfed éounterclaims alleging three
yiolations of the Donnelly Act, tortious interference Qith_actual
and prospective contractual.relations, and abuse of process.

Each of the National Reps moved to dismiss the counterclaims
and for a stay of discovery in their respective litigation.

Discussion

The National Reps move to dismiss all of USIM’'s
counterclaims and for a stay of discovery in this instant action.

“In the context of a metion to dismiss pursuant to CPLR
3211, the court must afford the pleadings a liberal construction,
take the allegations of the complaint as true and provide [USIM]
the benefit of every possible inference” (EBC I, Inc. v Goldman

Sachs & Co., 5 NY3d 11, 19 [20057). USIM's ability to ultimately
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allegations is
moetion to dismiss (id.).
The Donnelly Act

The Donnelly Act declares illegal and void “[e]very contract
agreement, arrangement or combination whereby...{c]ompetition or
the free exercise of any activity in the conduct of any business
Lrade or commerce or in the furnishing of any service in this
state is or may be restrained” {Gen Bus § 340 [11).

Modeled after the Federal Sherman Antitrust Act of 1850 (the
“Sherman Act”}, the Donnelly Act “should generally be construed
in light of Federal precedent and given a different
interpretation only where State policy, differences in statutory
language or the legislative history justify such a result”
(X}L.O. Concrete Corp. v Rivergate Corp., 83 NY2d 513, 518
[1994] [internal quotations.omitted})f

“"To state a claim under the Donnelly Act, a party must: (1)
identify the relevant product market, (2) describe the nature and
effects of the purported conspiracy, (3) allege how the economic
impact of.that conspiracy is to restrain trade in the market in
guestion, and (4) show a conspiracy or reciprocal relationship
between two or more entities” (Benjamin of Forest Hills Realty,

Inc. v Austin Sheppard Realty, Inc., 34 AD3d 91, 94 [Zd Dept

2006]).



[* 11]

he National Reps argue that all three Donnelly Act
countercliaims should ke dismissed because USIM fails to
adequately satisfy the requirements for pleading a counterclaim
under the Donnelly Act.

USIM counters that its has properly alleged a counterclaim
ﬁnder the Donnelly Act, including the relevant product markets,
direct and circumstantial evidence of the National Reps’
conspiracy, the nature and effects of the conspiracy, and the
resulting antitrust injury suffered-by U3IM,

USIM alleges in all three Donnelly Act causes of action that
the National Reps’ conspiracy involved agreeing to collectively
reinterpret their contracts with the Stations to encompass
additional sales éf spot advertising, enforcing those provisions
through the SRA, and commencing éonCerted frivolous litigation
against USIM (Answer, 99 108, 114, 122). The National Reps’
conduct hés only anti—competiﬁive effects in each of the relevant
markets and restrains trade in vi&lation of the Donnelly Act
(Answer, 99 111, 118, 125).

USIM alleges in its first counterclaim for conspiracy to
restrain trade in the Local Market that certain advertisers
prefer to purchase spot advertising directly from the Statiohs'
because it provides the advertiser local advantages (e.qg.,

greater discounts, promotions, and bonus spot advertising),

10
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usually
(Answer, § 90-92).

Generally, it is more expensive to purchase “local” spot
advertising directly, but USIM has invested significant resources
in building offices and cultivating relationships with a
Station’s local sales managers, enabling it to provide services
that are less expensive and more efficient than the National Reps
(Answer, 9 93-99).

As.a consequence of having to purchase.the spot advertising
through the National Reps, the quality of Spot advertising output
is decreased for advertisers seeking to purchase directly from
the Statidns as opposed to the National Reps. Any advantages of
purchasing directly from the Stations are lost if the pﬁrchase {'s
made through the National Reps (Answer, 4 100, 110). 1In
addition, the Stations do not have to compete vigorously on price
under the reinterpretation,'CODSequently, spot advertising is
more expensive if pprchased through the National Reps, entitling
them to even greater commissions (Answer, € 101).

USIM alleges in its second counterclaim for conspiracy to
restrain in the Placement Market that the reinterpretation
prevents USIM from providing the same level of inexpensive and '
inefficient service that its c¢lients are accustomed to (Answer,

99 102-103) .

11
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As a result, there has been a decrease in the output and
quality of the services provided in the Placement Market (Answer,
9 117} and USIM has lost and will continue to lose clients that
insist on the advantages of purchasing directly from the Stations
(Answer, $ 104).

USIM alleges in its third counterclaim that the Natioﬁal
Reps conspired to maintain its moncopoly of the National Market by
horizontally dividing the National Market through their
raciprecal agreement to not compete against each other (AnsWer, b
122) .

The objective of their monopoly is to maintain the National
Reps collectively dominant market share and market power and
restrain trade in the Local Market and the Placement Market

(Answer, 1 123).

Relevant Market

“For antitrust purposes, a relevant market consists of both
a product market-- those commodities or services that are
reasonably interchangeable, and a geographic market-- the area in
which such reasonable interchangeability occurs” (Shepard Indus.
v 135 E. 57th St., LLC, 1999 WL 728641, *3, 1999 US Dist LEXIS
14431, *11 [SD NY 1999]).

In pleading its Donnelly Act counterclaims, USIM clearly

alieges viclations of the Donnelly Act occurring in three

12
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and the Placement Market. The geographical market for each
product market consists of the 210 DMAs across the United States
and the 10 DMAs in New Yecrk State (Answer, q 24).

USTM allegés that the Local Market and the National Market
are distinct because the demand for local or national advertising
is unique to each advertiser. Additionally, the Placement Market
encompasses agents of advertisers or the Stations, that.provide
services related t¢ the purchase and sale cof spot adﬁertising.
(Answer, 19 32-33).

USTM alleges that each.of the markets are unique and that
there are no close substitutes. Furthermore it alleges that spot
advértising is not reasonably interchangeable with other forms of
media advertising. (Answer, 1 32).

Nature and Effects

USIM alleges that the nature and effects of the conspirécy
are to prevent USIM and other similar media buying companies from
purchasing local spot advertising directly from the Stations and
to allow the National Reps to maintain their mﬁnopoly of the
National Market, while restraining trade inlthe Local Market and
the Placement Market. |

Economic Tmpact to Restrain Trade

“Antitrust injury is injury of the type the antitrust laws

13
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were intended to prevent and that flows from.that which makes
defendants’ acts unlawful” (Glpbal Reins. Corp. - U.S. Branch v
Equifas Ltd., 2011 NY Slip_Op 264, 3~4 [lst Dept 20%1]).
“{A]htitrust laws are meant to protect competition and not
competitors...To demonstrate harm to competiticn, a plaintiff
must show that there has been an adverse effect on prices,
output, or quality of goods in the relevant market as a result of

the challenged actions {(Aventis Epnvtl. Sci. USA LP v Scetts Co.,

383 F Supp 24 488, 503 [SD NY 2005]). “The injury should reflect

the anti[-]Jcompetitive effect either of the violation or of
anti[~-]jcompetitive acts made possible by the violation”

(Brunswick Corp. v Pueblo Bowl-0O-Mat, Inc., 429 U5 477, 489
[1977]).

Accordingly, USIM must allege harm to competition as a whole
(Globél at 4). “In determining whether [USIM] has suffered
antitrust injury, the éonduct causing the injury is assumed to be
a viplation of the antitrust 1aﬁs” (id.). |

UsIM alleges'the National Rep restraint of trade in the
Local Market has resulted in a decrease in the output and quality
of local spot advertising and artificially high prices and
commissicns for local spot advertising. As a result of the

Naticnal Rep restraint of trade in the Placement Market, there is

-a decrease in the output and quality of spot placement services.

14
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The National Reps are aple to maintain their monopoly over the
National Market by their agreement nol Lo compete against one
another. As a result of this agreement, the Naticonal Reps are

able to dominate the National Market, divert the purchase of

Mlocal” spot advertising from the Stations to themselves, and

seize commissions from.the Stations to increase their own
revenﬁes.

UsSIM alieges that this conduct is not only hafmful to
itself, but to other similar media buying agencies and to
competition as a whole.

Consgirécy

The Natiocnal Reps argue that ﬁSIM's allegations of parallel
conduct are insufficient to infer an agreement among the National
Reps to restrain trade.

Based on the liberal pleading standard for a motion to
dismiss pursuant to CPLR 3211, USIM only needs to all€ge enough
facts to suggest there was an agreement among the National Reps
to satisfy the Donnelly Act requirement of a conspiracy (Starr v
Sony BMG Music Entm't, 592 F3d 314, 321 [2d Cir 2010j). While no
probability requirement is imposed during the pleading stage,
there must be enough facts “to raise a reasonable expectation
that discovery will reveal evidence of illegal agreement” (id.)!

“{Aln allegation of parallel conduct coupled with only a

15
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bare assertion of conspirdcy is insufficient to state a
[cocunterclaim under the Donnelly Act]” (id.)f “Instead
allegations of parallel conduct must be placed in a context that
raises a suggestion of a preceding agreement, not merely parallel
conduct that could just as well be independent action” (id.
[interﬁal quotations omitted]). Parallel conduct tﬁat satisfies
the pleading requirements would “include parallel behavior that
would probably not result from chance, coincidence, independent
responses to common stimuli, or mere interdependence unaided by'
an advance understanding emong'the parties” (id.).

UsIM alleges that the National Reps conspired to monopclize
the Nationai Market by horizcontally dividing 210 DMAs in the
National Market. This was effecfuated by including exclusivity
provisions in all of the National Reps’ conﬁracts with‘the
Stations, thus each station coeld only be represented by one of
the Naticnal Reps at any given time (Answer, 1 51). Consequently,
eaeh National Rep was able to conduct business without any
concern that the other.Natioﬁal Reps would compete for contracts
with their Stations.

In addition, the National Reps aliegedly conspired to
prevent USIM and similar media buying companies from entering the
Local Market (Answer, 9 53). The National Reps reinterpreted the

“exclusivity” provisions of the contracts to include spot

16
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adﬁertising that has historically been considered “local” spot
advertising.

USIM alleges that the Stations were pressured to participate
in the scheme because the National Reps wére still responsible
for the spot advertising sales in the National Market. In
addition, the National Reps assured the Stations that they Would
not have tp compete against each other’s prices for “local” spot
advertising because USiM weuld be forced td purchase from the
Naticnal Reps at a higher price (Anéwer, q ©66).

USIM alleges that this scheme would not be possible unless

each of the Naticnal Reps agreed to participate. Otherwise, the

National Reps that did not participate would have a competitive

advantage over the National Reps that were advancing the scheme-
(Answer, I 68).

USIM and its clients also received numérous letters from the
Sﬁations that reiterated the “exclusive” arrangement between the
National Reps and the Stations and requested that the purchase of
“national” spot advertising be conducted through the Naticnal
Reps {Answer, Exhibits A-D). USIM alleges the letters were a
result of a coordinated effort by the National Reps (Answer, 1
75).

Additionally, USIM highlights the large market share held by

the National Reps as a factor that increases the plausibility of

17
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the conspiracy.

This Court rejects.the National Reps’ contentions and finds
that USIM has adeguately pled its counterclaims for viclations of
the Donnelly Act. USIM clearly alleges a relevant market, the
nature and effects, and the economié impact of the National Reps’
conspiracy. Furthermore, USIM alleges a plaﬁsible conspiracy
between the National Reps that is sufficient to defeat a motion
to dismiss and warrants discovery.

While, USIM does not submiit direct evidence of an agreement,
its allegations of parallel conduct when arnalyzed together, place
the parallel conduct in the context that réises a suggestion of a
preceding agieement (Sfarr at 323).

Firsﬁ, UsT™ alleges-thé dominance of the National Reps in
the relevant markets, which is confirmed by the SRA’s letter
stating that the National Reps “represent over 900 television
stations including nearly evéry non-network owned station in the
Top 100 markets and collectively we serve all television markets
in the U.S.” (Answer, Exhibit 3). |

Second, the coordinated reinterpretation of the contracts
with the Stationsrdefinitely raises the plausibility cof a
preceding agreement among the National Reps. Independent
decision making seemingly dictates that i1f one National Rep

unilaterally reinterpreted its contracts, the remaining two

18
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Natiénal Reps would resist the reinterpretation and immediately
become more attractive to the Statiqns by allowing the Stations
to retain their revenue stream froﬁ the Local Market.

Thus, the Stations, arguably, would prefer to be represented
by the National Rep that converted less of their sales of “local”
spot advertising. It would be reasonable to expect a migration
to the remaining National Reps that did not reinterpret their
contracts upon the expiration ofrthe current contracts with the
Stations.

This Court cannot find and the National Reps have not
provided, any rationale that demonstrates that the concerted
reinterpretaticn was reached through independent decision making.
Therefore, this Court finds the suggestion that the National Rebs

were acting according to a preceding agreement, within the

context of & motion to dismiss, quite plausible.

Noerr-Pennington Doctrine

The National Reps argue that the Noerr-Pennington doctrine
shields it from antitrust liability for threatening to commence
apd commencing this instant action. If the Noerr-Pennington
doctrine was applied, then USIM would not be able to use the
National Reps’ concerted,threats of litigation .and concerted
commencement of the Related Actions as a basis for its Donnelly

Act causes of action.

18
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USIM argues that the Noerr-Pennington doctrine has only been
applied to the Sherman Act and is not applicable to the Donnelly
Act. Furthermore, it argues that the Related Actions are sham
litigations, which are not immunized by the Noerr-Pennington
doctrine.

The National Reps concede that there has been no application
of the Noerr-Pennington doctrine to any Donnelly Act cause of

action by a state court [Telerep Memo., p. 1l). Nevertheless,

_because the Donnelly Act is modeled after the Sherman Act, this

Court will examine its application within the context of the
Sherman Act (X.L.O. Concrete Corp. at 518).

Essentially, the Noerr-Pennington doctrine provides that
“parties may not be subjected to liability for petitioning the
government” (I.G. Second Generation Partners, L.P. v Reade, 17
AD3d 206, 208 [lst Dept 2005]}. The Sherman Act does not
prohibit coordinated efforts among competitors to enforce common
legal rights (Sharcn Steel Corp. v Chase Manhattan Bank, N.A.,
691 F2d 1039, 1052 [2d Cir 1982][“Joint activity by creditors
facing a debtor is comﬁonly in the interests of all
parties...concerted activity by the creditecrs does not mean,
however, that consumers are injured”]; Primetime 24 Joint Venture
v NBC, 219 F3d 92, 99 [Zd Cir 200Ci[“the Sherman Act has been

read not to limit copyright owners from defending their

20
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individual copyrights against common infringers through concerted
litigation, even though the owners and infringers may all be
competitors”]).

However, this Court finds,that USIM sufficiently pleads a
conspiracy among the Naticnal Reps based on their concerted
reimterpretation of the contracts with the Stations, without
considering the coordinated letters from,the—SRA or the
commencement of the Related Actions, consequently, it is not
necessary to answer the question of whether or not the Noerr-—
Pennington dcctrine applies to the Donnelly Act causes of action.
Tortious Interference with Contract

USIM allieges that the National Reps were aware of USIM' s
valid contracts with advertisers to purchase “local” spbt
advertising. Furthermore, USIM alleges that the Natiocnal Reps
procured a breach of those contracts from advertisers by
deceptively claiming that USIM cannot purchase “local” spot
advertising directly from the Stations. The National Reps’
actions allegedly prevented USIM from performing under its
existing contracts and entering into new contracts with
prospective advertisers (Complaint, 91 128—132).

The National Reps argue that USIM’s fourth counterclaim for
tortious interference With contract and prospective contractual

relaticns and fifth counterclaim for abuse of process should be

21
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dismissed because the allegations fail to state a cause of
action. They contend that USIM’s ailegations are vague and lack
specificity as fo the contracts at issue, the breach of those
contracts; and the National Réps’ procurement cof the brgach.'

Pleading a cause of action for tortious interference-with
contract requires that USIM alleges the existence of a valid
contract with a third party, the National Reps’ knowledge of that
contract, the National Reps’ intentionalland improper procurement
of a. breach, and damages (White Plains Coat & Apron Co., Inc. v
Cintas Corp., 8 NY3d 422, 426 [2007]).

To establish a cause of action for tortious interference
with prespective contract requires that USIM demonstrate that the
National Reps’ interference with its ?rospective contractual

relations was accomplished by “wrongful means” or that the

‘National Reps acted for the sole purpose of harming the USIM

(Snyder v Sony Music Entertainment, Inc., 252 AD2d 294, 299-300
[1st Dept 19997).

USIM’s allegations merely recite the eiements of the causes
of action in a conclusory ménner,rwhile failing to supply any
detail with respect to the counterclaims for tortious
interference.

USIM fails to articulate the breach that cccurred between it

and its advertisers that would give rise to a counterclaim for

22
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tortious interference with actual contractual relations.
Furthermore, USIM fails to specify what wrongful means were used
by the National Repé in_tértiously interfering with prospective
contractual relations.

“Although on a moticon to dismiss plaintiffs’ allegations are
presumed to be true and accorded every favorable inference,
conclusory allegations...are insufficient to survive a motion to
dismiss” (Godfrey'V'Spano, 13 N¥Y3d 358, 373 [20091).

Consequently, the fourth counterclaim for tortidus
interference is dismissed with leave to replead.

"The counterclaim for conséiracy to tortiocusly interfere with
contract is dismissed as well because New York does not recognize
conspiracy as an independeﬁt cause of action and it cannot be
sustained if there is a dismissal of the underlying cause of
action {Abacus Fed. Sav. Bank v Lim, 75 AD3d 472, 474 [1lst Dept
20101y .

Abuse of Process

USIM alleges that the Related Actions were “instituted for
the purposes of restraining trade and causing econcomic harm to
UsiM” (USTM Opp., p- 24}).

The Naticnal Reps counter that the counterclaim for abuse of
process should be dismissed because USIM fails teo allege that the

summons and complaint was improperly used after it was issued.
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“The gist of the acticn for abuse of process lies in the
improper use of process after it is issued” (Williams v Williams,
23 NY2d 592, 596 [1969]). To sustain a cause of action for abuse
of process under New York law, the process must unlawfully
interfere with one’s person or property (id.).

"Abuse of process has three essential elements: (1)
regularly issued process, either civil or criminal, (2) an intent
to do harm without excuse cor Justification, and (3) use of the
process in a perverted manner to obtain a cocllateral objective”
(Curiano v Suozzi, 63 NY2d 113, 116 [1984]).

First,'“the institution of a civil action by summons and
complaint is not legally considered process capable of being
abused” (Césa de Meadows Inc. (Cayman Islands) v Zaman, 76¢ AD3d
917, 921 [lst Dept 2010] [internal quotations omitted]).

Secondly, “a malicious motive élone.;.does_not give rise to a
cause action for abuse of process” (Curianc at 117}.

While, USIM continually and consistently alleges that the
Related Actions were commenced as a part of a anti-competitive
scheme, those allegations are conclusory in nature. USIM fails
to allege that the summons and complaint were improperly used and
fails to offer any factual support for its allegations.

As previously stated, supra, concluscry allegations are

insufficient to defeat a motion to dismiss. Therefore, the fifth
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counterclaim for abuse of process and conspiracy to abuse process
is dismissed as well.
Stay of Discovery

The National Reps’ application for a stay'of discovery 1is
pending a determination on this instant motion is moot.
Motion to Consolidate

,This Court previously determined that the Related Actions
should be consolidated for discovery purposes cnly and any
determinations regarding consolidation for trial shall be
determined after discovery is complete (Transcript, November 4,
2010, 32:19-33:2). |
The Related Aclions

Due to the identical nature of both USIM’'s counterclaims and
the Nationél Reps”’ arguments in cpposition to this instant .
moticn, this Court’s decision.éhall be applied identically to the
Katz Action and Petry Action.

Acceordingly, it is

ORDERED that the plaintiff Telerep’s moticon to dismiss (MS
004) is denied in part and granted to the extent that the fourth
cause of action is dismissed with leave to replead and the fifth
cause of action is dismissed, and it is further

ORDERED that the plaintiff Petry’s motion to dismiss (MS

003) in Petry Television v. U.S. International Media, Index
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#600881/09 is denied in part and granted to the extent that the
fourth cause of action is dismissed with leave to replead and the
fifth cause of action is dismissed, and it is further

ORDERED that the plaintiff Katz’s motion to dismiss (MS 005)
in Katz Communications v. U.S. International Media, Index
#600831/0% is denied in part and granted to the extent that the
fourth cause of action 1s dismissed with leave to replead and the
fifth cause of action is dismissed, and it is further

ORDERED that the piaintiff Katz’'s motion to consolidate (MS
004) the Related Actions in Katz Communications v. U.S.
Internationél Media, Index #600831/09 is denied for the reasons
set forth in the November 4, 2010 transcript, and it is further

ORDERED that the parties are directed to contact the Clerk
of Part 53 to schedule a preliminary conference to be held no
later than May 26, 2011.

This constitutes the decision and order of this court.

Dated: April 11, 2011 ENTER:

/

{5
HON. CHARLES E, RAMOS
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