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SUPREME COURT ST A TE OF NEW YORK 
C~)JNTY OF BRONX TRIAL TERM - PART 15 

,, , 
\~PRESENT: 1 lonorabk Mary Ann Hrigantti-Hughes 

-----------------------------------------------------------------------)( 
JOSE OVALLE. RY/\ .. 

Plaintiff 
-against-

RICHMOND HILL PEDIATRIC ASSOCIATES. P.C. and 
"J/\NCY WALLACH. M.D .. 

Defendants. 

-----------------------------------------------------------------------)( 

DECISION I ORDER 
Index No. 309751/I0 

The following papers numbered I to read on the below motions noticed on February 18, 2011 
and duly submitted on the Part I/\ 15 Motion calendar of 

Papers Sub1nittcd 

{)cf. Notice of Motion, Exhibits 
Pl. Aflinnation in Opp .. Exhibits 
!Jef ·-; Aftinnation in Reply 

Nun1bcrcd 

L2 
3,4 

5 

In an action to recover monetary damages arising from an alleged breach of contract and 

fraud claim. defendants Richmond Hill Pediatric Associates, P.C. and Nancy Wallach. M.D. 

(hcrcinaticr "Defendants'") move to dismiss counts two, three. and four of the complaint of 

Plaintiff.Jose Ovalle. R.P.A. (hereiantier "Plaintiff'), pursuant to CPLR 3211(a)(7). Plaintiff 

opposes. 

L Factual History 

Defendant Wallach is the pn.:sidcnt of Defendant Richmond Hill. a pediatric office that 

provides medical treatment to children with non-chronic illnesses. On or around July 13. 2009, 

Plaintiff and Defendants entered into a written employment contract. Plaintiff was terminated on 

Sepkmber 8. 20 I 0. On November 19, 20 IO. Plaintiff commenced action against Defendants. l(ir 

(I) retaliatory discharge. el fraud. (3) breach of contract. and (4) recovery in quantum meruit. 
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I he C<llnplaint allc[.'CS [.'c·11c-rcilh that I klc·ndanl Wallach misrq1rcse·ntcd the \\\lrk l'Ltintitl \\as l<> 

pL·r!l.H·n1 as a ph:-. sician ·--; ;1ssisL.111l. and lhus hrcachL·d the parties e1nploy1ncnt contract. 

llclc11Liants no\\ nl\>\c· to dismiss Plaintiffs second. third. and fourth causes ofactil>n. ;1, 

\\L·I! a-. his clain1 l(H· dti1n;.1gcs i·nr .:n1otiuna! dist1\.'ss. 

II. Stand;11d \1l. ll.c·1 ic11 

111 dL'll'rtnining ;1 rnution to dis111iss. the l'uurt·s rok.' is ordinaril: li1nitcd to dL'lL'rlllillitlt! 

'' hcthcr the rn1nplaint 'talcs a cause· "r action. J.ru11k ,._ /J11i111/a( 'hn .1/er ( 'orf!. 2'!2 :\.D.:'d I I 8 

I I" I kpt. 21111:' I. In other \\ \>rds. the determination is not \\ hcthcr the party has arll.11111 dralicd 

the pkading. hut \\hcthcr deeming the pleading to allege ,,·Jrnkvcr can be rcasonahl1 implied 

from its slatc1nC1Jls. a cause· 01· action can he susttincd. Sec Stcndig. Inc 1·. !lio111 flock licu/11· 

( ·u. I b.' A.I l.:'d -f(i (I" I lcpt. l lJlJO): /.ni/1111 .\lu1111/uc111ri11g ( ·o. /Jic \'. /l/11111herg. 2-t:' A.ll.:'d 

:'ti.' I I · I kpt. I l)\)7 ){\lit a 111otion l(ir dismissal for foilurc lo stale a cause. of action. tile' court 

111us1 acL·1....·pt !~1ctual allL·g;.itinns as trU1...' ). \\'hen considering a 111otio11 to dis111iss for L1ilurc to S\<ltL· 

a cctusc· ofactilln. the pleadings must be liberal I) construed (.ice. ( ·1'/./I ~302(1). I he court 11mst 

.. accept lite· bets as allegc·d in the c\lmplaint as true. ;1crnrd plainlilE the bcnl'lit ofC\Cl"I possible 

lcm irable in lcrc·ncc'. allll de term inc on I' '' hcthcr the lc1cts as al kgcd Ii t into am cogni1able I q2al 

thc'tlr1·· /.\'"" r \luni11c·c. 8-t '\.Y.2d 8'. 87-88119').f). the m\ltion should be denied iL li\llll 

lhL' pll·,1di11g·:--. l(iur l'tJl'tll'l'S. l~llluctl <.illL·gation:-i arL' l!isccrnL'd \\hich takL'tl ll1gL'll1LT 111<.11111~:-.;t ;in: 

cause· \JI actilln cl\gni1ahk at 1:111 . . \le< iii/\' l'ul'k,·I'. I 7\J ,\.l>.2d \J8 (I'' Dept. I \Jl)2 ). 

1:~1c\ua! ciliL·gatio11s non11all: prl'sun1l'd to hl' true un a n1tllion pursuant to ( '/ 11.J< .12 l I 

(a)(7) may 11rnpcrly be negated b1 artida1i1s and docu1ncntary evidence. Wil/1e111/i11u .\/udl'ls. /11c 

1· 1-/c'i.1//\'r. 19 .\.I L\d 2h 7 (I'' Dept. :'110) ). h idcntiary material may he considered 1n1 a 

11h1lin11 lo dis1niss !(lr l~tilurl' Lo stall' a causL' 01· action to rclllL'dJ defects in a con1plain1. /~('_\\'F 1· 

/iui111!t·1·( iin.1/,.,. ( '01p. 28(, .\.ll.2d 111"1 (2'"1 lkpl. 2001 ). On a motion to dismiss l(ir foil11rc· 1,1 

stall' a causl' o!.actinn. an:· dL·licicncy t111 thL· part ot.thL' co111plaint hLcausc ot'dl'tailL·d plcadint•-:-, 

lll.tllL' liicts and circumst;111cc·s relied up1>11 ma1 be cured lw details supplied in the· artida\its 

submitte·d b1 plaintill. res1J1·t l\1 \\hich is proper l(ir the limitnl purp\lsc \ll' suswining a 1'lcadin0' 
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against a lllotion under ( '/'/./11211 (al(7) .. Jckcm1u11 1·. f 'crricul ( '/11h ( ·Ol'f'- 94 ;\.I l.2d (1h:i I 1 ·' 

lkpt Jl)8i) 

( )11 <l 1notiun tu dis111iss. parlics an: nut rL·quircd to pru\'idi..". artidavits unless thl' 111otin11 [(l 

disllliss is co111 erlL'd into a su1111nan judg1nellt nwtion ( .\uko/ 1·. l.ew/l'/'_ 74 AIJ.1d 11 ~()- I 181 

/2d lkpt .. 211lll! !holding that"( '/'/./13211 allcms a plaintiff to submit aflida1its_ but 11 duc·s lh>l 

oblige him Im her! to do so tln pen•lit1 tli'disrnissal" and --1u/nkss the motion is rnn1w1ed intu 

'1ne J\1r sun11nar1 judgment pursuant 1<1 ( '/'/./( 3211 ie I. al-lida1 its nw1 be rccei1ed l\1r a li1nitc·d 

purpo:-.L' nnl:. S1.,'J'\·i11g 11nn11<ill} l~l rL·111cd:-. d1...'l'cc1s in thL· cP1nplain1'. and such allidaYit~; <JI\.' thil l\l 

h1...· l'\lllllillL'd J()r thL' purpo:--1...· tif dl't1...·r111i11ing ,,.hl:tli1..T th1...·r1...· is c\·idcntiary support !{lr th1...· 

pleadi11g". 

fil ,\nah sis 

I I I ham! 

In this 11\attc·r_ llckmlant initial Ii· sec·ks dislllissal oi'l'laintil'i"s Ji·aud claim. as 11is1wt 

pkad 11i1h partieulari11 and lllerL·ly rc·instalL's l'laintilrs breach oi'rnntract claim . 

. \cause oi'aetion lcll· fraud requires a plaintillto pkad: (I) a material 1nisreprescntali<ll1 

ul·a 1:1ct. (21 kn,111lc·dgL' ul-1ts !Clisily. 1.1) an intent to induce reliance. (-l)justiliahk rclianL·e a11d 

t:i) da1nagL'S /'/11de111<1111· .\ur1/1<•m f_e11.1111g .\11. /11c 10 t'\.Y.3d -l8(J 1211118)_ citing /:11nc/c1u 

l'w·flll'rs. /./' 1· . .\e\I urJ & f..'11w/ /././'. 12 t'\. Y .id ))_1_ :i:i'! I 2110'! I. c\'icosia ,. /Joun/ of 

\/,111u.~c1·1 u/ II ,)1('1' I lu11.1c ( '011do111111i11111. 77 .\.ll.'d -l:i' (I' Dept. 21110). It is not ncccssar1 

that thL· 1111.:asun .. · llr d~u11<.1g1,,,,·s hL· pk?<lLk.·d. pnl\'idl'd that L1cts arL' aliL't!.L'd 1·ro111 \\hi ch d~1111~1~L"" 11i:1: 

Ix· pwperil inkrred. liluck I' ( 'hillc11ilc11. ()') N.Y.2d (J!J) i l'JX!J). ( '/'/./11011> (bi prmides that 

\\ hL'l"l' ~I l'alJSL' u!' ~lL'\iUll Ur dL•Jl•nSl' is ba:--.L•d llj101l !'raud. ··thL' cirCLl!l1S\al1Cl'S CUllS\itu\illb lhL' 

111\>11~ sh•ill hL· slated in detail." /'/11ile111l111. 1111Jru. lhe purpose ni'this hci,d1tencd pleading 

rL·quirL'lllL'lll is tn inl!ll'ln a dckndanl 11ith respect lo the incidents complained ni'. Id This 

pro\ isiun. 1Hl\\l'\.L'L should not hL so strictly intcrprctl'd .. as to pre-vent an other\\ isl'. \~did calls..._' 

uJ" actiun in situations'' hcr1..: it ll1ll} hL' ·i1npossible to state in detail the circun1st<1nc1.:s 

cuns1i1u1ing a l'raud' /'/11de111l/11. \///>I'll_ citing /,11ci r /lmok.I. 4:1 NY2d 778_ 780 (I 'J77 ). quutinF 
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.!al'd ( 1111/f' ( '111'/I \' .\,•11 ) 11/'k ( ·11.1· if' .. ·/111/i .. 22 "IY2d 187. J ').j (I 9()8 ). I hus. \\hc·rc C<llK'l"l'll' 

foc·ts .. "r'· peculiarly "ithi11 the kno\\ ledge ol.th,· party"' charged \\ith the Ji·aud (.!e!'ed ( '1111/I' 

( ·Ol'/i .. 22 NY2d al l'J-l). it \1<ndd \\ork a pl>tcntialh u1111cccsS<ll} i11juslicc· to disrniss a case <1t <111 

L'arly -.;tagL' \\ hl'rL' any pli:ading dl'lici1..·nc) n1igh1 b1..· cured latL·r in th!..:' proceeding~ (see ('/'(·Int! 

1· l/d .. "•111111 ( '01/! .. 70 NY.'d 268. 28:i-286 ( 1987): I /011higwll. file 1· /)e/oille & fo11c/1,,_ .10.1 

.\Jl2d '12. '!7-'18 I Isl Dept 2001): 

"".\ 1·r,1ud cl<rilll that llnh r,·stat,·s a breach lll.conlract clairn llla) not lx· 1llaint<1ined." lh"1.1 

( 'l"l'dit l/li1111cc r· I !uh/, ( ·,,. 2:ii> ·\.I J.2d 11.J. J J :i I 1,1 llcpl 1998). '".\llegatinns that J l'"rl' 

L'llll'r1..·d i111n a cu11tr;.ict \\ illHlltl i11t1..·1n lo pL·rl~ll'l11 do nut stat1..· a caus1..' of action tlir fraud.·· 1£1. .\ 

li·i.llH.l L·Jailll :-;hou]d hL dis111iss1.:d i.!S l"l'dt1!1dlllll \\ hCTL' it llll'J\,'J) rCS(<ltL'S a brl'aCJi or Clltlll"aL'l c]ailll 

i e .. \\ h,·11 the llnl1 li·aud alleged is that the dcknd<1nl \\as not sincL'!'e \\hen it pn1nrisc·d to 

pcrl«mn t111ckr the contr<rcl I ( ,,m/011 1·. /Ji110 I !e !.1111r,·11tii.1 ( '01/1 .. l '11 A.D.2d .J.1:" . .J.11> I 1 sl I lcpl 

I 1!8X I ). --1,\ I cause nr <1ctio11 l(>r i"r<tud may be 111<1i11t<1i11ed \\here <l plaintiff plc<tds a breach or 

du11 sep<1r<1ll' i"nlln. llr in additiun to. a breach oi'contract. hlr c~arnplc. iJ'a plaintilLrlleg,·s tlral 

ii \\<.Is inducL·d to L'ntcr i1110 :t transaction bL·cause a dc!Cndant 111isrcprcscntL'd 111alL'rial l~1cts. thL' 

pl<1intiffh<rs slated a clcrinr l(>r li"<rud c1cn tho11gh the same' circurnst<rnccs also gi1e rise to thc­

pl<tintilfs hrc<1ch ,1J'c<'ntracl cl<tirn .. (Fit's/ /Junk 0/./111.1·. 1· .\/otor ( ·u,. 1:11ndi11g. 257 "\.ll.2d 287. 

2'! I 2'!2 I 1st Dept I 'i'i'! I: 1ee ul.10 .\ 011 Uncut' frudi11g ( 'o. \'. IJl'wldi.1 . I.\ soc. Inc .. 2-l.1 A.I l.2d 

1117. 11 X 11 st I kpl I 'J'JX I ). l 'nlikc a misrepresentation oi'f11/11n· intent lo perform. a 

111isrL'l1l'L'SL'lllaliu11 orprL'S1..'lll li1L·ts is Clillatl'rtil to the contract. c\Cll though it 111~1y ha\"L' inducL·d 

lire· pl<rintiff Ill c·ntcr into the c<>nlr<tcl. cmd thcrl'l(ll·c· im uh cs <l .separate breach 01· dut1 I I >n·1·1i,·U 

( "ollllll/llJicutio1n ( 'or1). \'. ( '/1cschro1t,!.!_li J1un(/S, Inc .. 68 \J. l'.:=:d 95..f. 9:'(1 I I t)8h J j 111ca..;urL' ur 
d;11n<.1gL'S !(ir hL·ing J!·dudulL·ntl~ inducL·d to cnlLT a contract i.e .. indL·n1nity !(ir the lnss sul'l~TL'd 

!hnHl~h th~ll i11dUCCll\L'llt. is llUl duplil'i.lti\ l' uf d<illla);CS ror hrl·ach OJ' Clll1trl1Cl I /JOU!'(/ of .\fgrs. Of 

./ I I I 5 3 n I .\/ ( ·u II du I/Ii 11i11111 r · /Jr I u 11 ( 'u /'/ il' I. I 8 2 !\. I ) 2 d :" :i I . :i :i 2 I I s l ll cpl I ')') ::' I I l'r<t LI d 

cl;1i111 su!"liL·iL'lll '' hLTL' cn111pL1i11t allL·gcd that dc!L·ndanls n1ad1....· t~1lsL' Sli.tlcn1cnts ot' !'acl. a" 

11ppo~L'd 111L'\pr1....·s'\in11-.;1)1' !"uturL' intc11tiu11sl. 
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I Inc. l'lai11titr, rraud c·lailll alleges that llck11da11l Wallach 111isreprc·sc·11kd the· dllHllllll 

ot'11nrk he'"" expected to pcrl\mn. and her co111pliance with hlucalion l.a11 ~h:i-12. inducing 

hi111 to ClllLT into the c111plrl\ 1ncnl contrdCI. 1"11e hrc·<1ch or contract clailll allege' that I )i_ 

\\ <1IL1c·l1 hrc·<1chcd h1 gi1 int' hi111nH>rc·11ork than he initial ii anticipated. The gra1a1nc11 <ll.h<ltl1 

caU.'il'S 1.l!. <ll·tion i:-. th<ll I )c!C11da11t did not pL'rl()rJl\ on thi..· contract a11d 111is1\?prcscntL·d that she 

\\uuld :--u pL·r!'urnL i.t'. h: nut <.1dhcrins to l.ducation [,a\\ and gi\'ing Plainti!Tunn:asonablc 

duties cir respousibilitic·s. It is therefore clear that Plaintiffs second cause of" action l<ll· purportc·d 

fraud COllStitL1l1..?:-- a ll1L'rL' t"L'SlalL'lllL'lll llf his breach of COl11ract c]ainl. ( ·unig,lio \'. ( '/JiCl(~U­

lf"ih1111('- \) '"" 1 .\:rndit '""· 20-l ,\.D.2d 2.n ( 1 ·'I kpt. 199-1 ). citing (( 'om/0111urk. !11c. r 

.\'<11l'i!i1" ( '01111111111icu1io111 .\eillork.] ](1,\D2d-199. 500). l"htis. l'laintilfs ti·;1ud clain1 is 

duplic;1ti\·l.' and thL·rL·l'urL· 111ust he disn1i.'isL·d in its L'lltircty. 

i'liL' L'IL'lllL'lllS or a C:lllS1...' or aL·tio11 !(Jr brl'ach of L'Otltracl arc (I) ronnalinn o!' ll Llllllr<.lL'l 

hc·111cc·11 11laintitL111d dc·ICndant. (21 pc·rllll"lnance lw plaintiff t.ll dekllllant's li1ilurc IP pnl(nrn. 

<11lll (-11 resulting dan1agc·. Sec \/o/"l"I\ 1· -()] F Fi///1 .\/ ///)/-'( ·. -16 :\.ll . .ld "178 11 ''Ile-pt. 211117). 

citi11t-' /-11r1u 1· !-111"ir1. I I (1 .\.IJ.2d h'!-1 (2"1 llcpt. l'i8h). To cllccti1eil plead hrcach "rcuntract. 

till' u1111plain1 rnus1 allq,:c tlic- p1"111·isi"ns "t"thc- contract up"n 11hich the clairn is based Sud 1· 

\11d. 211 .\.IJ.2d "12.11 I" Dept. l'J'J'iJ. 

I lcre. the complaint rc·krs to the employment contract. generally that l'laintillpcrl(rn11cd 

1111 thc rn11tract. that llclCndants li1ilcd lo perl(1r111 by rcquirilll,! Plaintiff to work more strc·nuousl' 

,ind '' i!h llHlrl' rL'spo11~ihilil}. \\hi ch rl'sultcd in his tcrn1inatinn and ulLi111atcl) dan1;_1gL''>. 

IJL·ll·11d<.tlll.'-' ~illach lhl' cu11lr<.1i.:t as dncu1nc11tary "-'\'idl'ncc rc!.uting this C<.HlSL' of action. 

J)L·ll·11d~111ls ;_ir~UL' th<.it PL.tinti!lc<.111ntit <1llL·~c sui.:h ~1 hr"-'al·h. hL'Cllll~L' il \\otdd tlh .. 'i.lll a~scs.-.;i11~1. 

j)l'L'\ l\lll:-. l'\.lL111L'UllS pn1111i~\..'S ()J" Cl)\ C!l<.tl1ts that took pL.1CL' that tlla) nut hL' cnnsidL'l\.'.d 1.lllL' [(l lllL' 

Ctllltr;1"-·1·:-. 1111. .. ·rgL'r c];_1uSL'. !"Ill· cuinplaint. hn\\'L'\L'r. doL'S alil·gc each ufthi.: clL'lllL'Jlts l1f<.1 hrl'tlL·h 

ol"L·ontl'act. (jj,·ing Plaintitlall h1\'orabll' inf\.:rl'nci.:s. hi: tnay argul· that thL' duties hi: \\a:-> 

ttlti1nalcl: ~i\ L'll \\L'lll hl·} und thus\? nl" a --J>h: sician·s .-\ssistant"·. thL' _ioh hl· contr<.JL'll'd !lir I IL· 
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111a:-. ar~llL' that thL· dutiL'S i111pusL'd \\CrL' hL·yond ··rcasunahlc" rL'L!llL"·;ts ;1s co1111.. .. ·111pl;.1tL·d h: 

SL'Ctiun :~(g! ui'thL' c111plu~111L'lll cu11tr<.1L·t ,-\t thi...;juncturc .. it cannot hL· Cllllclt1...;i\·cl~• stalL'd tli~1t 

the Cllntral'l·s \JcTgcT c ·laUSl· r<llecioscd J'Jc1intii"J's instant breach or contract cJailll . 

. \L-cnrd i ngh. th is branch ') r I k IL·mlant ·' motion must be denied. 

I .11 l)uantum ~Vkrui1 

!t j...; trttL'. as I )c!~'JH..lallts argllL'. that !\.'Cu\·cr) under thL· theory nl' quantun1 llh .. ·ruit is 

Inc. 1· l'c1i.~n1. 14 I\. Y. hi 8h4 J 2111 ()I). Sec ,1/.10 S/wll.1 1· .\jwisa /\rn11.1e I'. ( ·. 8h i\. IJ . .ld 484 

(I·· llept. 2111 I). In this case. hoWL'\er. l'laintillargues that there is a dispute \\hethL·r a \al id 

L'Otttruct \\as L'\\.'r cnh .. 'I\.·d lnto. In such a situation. recovery on the quantun1 1ncruit thcory \\tHdd 

hL' 1m>11er .\e,•. e g. l.cl1,.a .\Id ;,,,·em-/Jo,.is. Inc. l' .Ve1r )"o,.k !"<111kcc.1. 207 ;\.D.2d 2'ih I 1 ·' 

I lq1t. I ')'!41: I.a Rose 1· IJc,·kl'/" 11 .'\.D.2d .114 ( 1"1 llepl. I %0). Causes ,i1· action and gruunds 

lli1 rL·lil'l. Illa\ hl· plcackd in ihL· allcrnali' c allll arL' not barred i(1r inc11nsistenc). /'.//i.1 , .. //i/i,·1 ,i: 

/."//i.1. ~'14 \.I l.~d I !i8 1 1 ·' I Jc-pt. ~!Ill~ 1. citing ("/'I.II ~11H12 .. '\ccurdingJ,. as hLTL'. a plaintiff 111a\ 

plead both hrL'CICh or L'll\ltr<1L·t and qua1llurn mcruit as altcrnatiw theoriL'S or rec\l\ er\. Id. 

Jkl\:ndc1n1·s nwtilln is therel(1rc denied as to this hranch nrJ'laintiJfs Clllllplaint. 

t41 I 11H>tiu11al IJi;1rL''s nnder Ne\\ York l.abur Li\\ >7411 

P!ai11li !l co11LL'dL'S L'lllntio11al d1strL·ss da1nagcs t()r fraud arL' inapproprialL' in this 111.it!l . .'r . 

. \1..·ct1rdi11~I:. said cl<1i111s \\ill hL' strlckc1i. 

IV. Cone I usion 

( JRIJI· Rl:I J. that lkkndants' motiun tu disrni" the second cause 01· action( hand 1 01· 
l'laintirl's rn1upl<iint is hcTd" CiR.·\'I IL!l. and it is rurther. 

<lRlll.l{J-1). lhal crn11ll l\\ll (I raud) ol.l'laintilfs cumplaint is herd" lllS\!ISSl.Jl \\ 1111 
i'Rl..ll IJICI . a11d it is 1·urthLT. 

(, 
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( )l\IJLRl'D. that l'lai111ilrs claim l(rr damages l(rr emotional distress due to 1·raud arc 
hcrcb1 IJIS:VllSSllJ \\I II I l'Rl·.IL11JICI'. and it is J'urthcr. 

(>RI li'RLI ). thal llc·IC·mlants' mo lion to dismiss C<llllliS thrc·c t hrcach or conlract) and 
1'<>111· (qua11111rn rnc·ruil I "r l'laintilrs mm plaint is hnch) DLNILD. 

I hL· al)(l\L' rnnstitulcs the Decision and OrdcT oi'this Court. 

I lated: . \ Ll['.LIS) ). ~II I I 

I l1lll. \Lin \nn llriganlli-1 lughcs . .l.S.t '. 

7 
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