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SUPREME COURT STATE OF NEW YORK
C()J)‘NTY OF BRONX TRIAL TERM - PART 15

'ﬁt, p
"'E‘»-““JPRESENT: Honorable Mary Ann Brigantti-Hughes
JOSE OVALLE, R.P.AL.
Plaintift,

-against- DECISION / ORDER
Index No. 309751/10

RICHMOND HILL PEDIATRIC ASSOCIATES, P.C. and
NANCY WALLACH, M.D.,

Detendants.

The following papers numbered | to  read on the below motions noticed on February 18, 2011
and duly submitted on the Part 1A 15 Motion calendar of

Papers Submitted Numbered
Del. Notice of Motion, Exhibits 1.2
PL AHirmation in Opp.. Exhibits 3.4

5

Det"s Affirmation in Reply.

In an action o recover monetary damages arising from an alleged breach of contract and
fraud claim. delendants Richmond Hill Pediatric Associates, P.C. and Nancy Wallach, M.D.
(hercinafter “Defendants™) move to dismiss counts two, three. and four of the complaint of
Plaintiff Jose Ovalle, R.P.A. (hereianfier “Plaintiff”"}, pursuant to CPLR 3211(a)(7). Plaintift

Opposes.

N Factual History

Delendant Wallach is the president of Defendant Richmond Hill, a pediatric office that
provides medical treatment 1o children with non-chronic illnesses. On or around July 13, 2009,
Plaintitf and Defendants entered into a written employment contract. Plaintiff was terminated on
September 8. 2010, On November 19, 2010, Plaintiff’ commenced action against Delendants. tor

(1) retaliatory discharge. (2) fraud. (3) breach of contract. and (4) recovery in quantum meruit.
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Fhe complaint alleges generally that Detendant Walluch misrepresented the work Plainufl was e
pertorm as a physician’s assistant. and thus breached the parties employment contract,
Delendants now move w dismiss Plaintift™s second. third. and tourth causes ol action, as

well as his claim tor damages tor emaetional distress.

f. Standard ot Review

[n determining a mation to dismiss. the Courl’s role is ordinardhy himited o determiming
whether the complaint states a cause of uction, Frask v DaimferClrysler Corp. . 292 A D2 118
(1" Dept. 20025, In other swords, the determination is not whether the party has artfulty dralied
the pteading. but whether deeming the pleading to allege whatever can be reasonably implied
[ront its slatements. a cause of action can he sustained. See Stendie, hie v Thom Rock Realry
Co . 163 AD.2d 46 (17 Dept. 1990): Leviton Manufucturing Co., e v Blumberg, 242 AD.2d
205 (17 Dept. 1997 o a motion for dismissal tor taifure (o state @ cause of action. the court
must aceept Lactual allevations as truey, When considering a motion to dismiss for talure 1o state
a cause of action. the pleadings must be Tiberally construed (see, CPLR $3026). The court musl
~aceept the Tucts as alleged in the complaint as teue, aceord plaintifts the benefic ot every possible
favorable interence. and determine only whether the Tacts as alleged it in any cognivable lepal
theory™ Loy Vartinez. 84 N.Y.2d 85, 87-88 (1994). The moetion should be dented 112 from
the pleading s Tour corners. factual allegations are discerned which taken together manitest any
cause ol action cognizahle at kouw, Vel v Parker. 179 A0.2d 98 (17 Dept. 1992).

Factual allegations normally presumed to be true on a motion pursuant to CPLR 321
() 7) may properly be negated by aftidavits and documentary evidence. Withemlina Models. b
vo Meishier PO AD 3 207 (1Y Dept. 2003). Evidentiary material may be considered on a
motion Lo dismiss tor failure w state a cause of action to remedy defects ina complaint. Bever v
Detimbert hrysfer Corp. 286 A2 103 (2™ Dept. 20041, On a motion to dismiss for failure to
slile a cause ot activn. any deliciencey on the part ot the complaimt because ot detailed pleadings
of the facts and circumstances relied upon may be cured by details supplied in the aftidavits

submitied by plaintfl. resort to shich is proper for the imeted purpose of sustaining @ pleading
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against & motion under CPLR 321 1)7). Ackerman v. Vertical Chdy Corp. 94 A D2 665 (17
Dept. 1983).

On g motion to dismiss. partics are not required to provide altidavits unless the motion o
dismiss is converted into asummany judenient motion ( Sokofl v Leadfer. 74 AD3E TR0 TSI
2d Dept.. 20001 Tholding that “CPLR 3211 allows a plaintitt o submit affidavits. but it dues not
oblige him [or her] o do so on penalty of dismissal™ and ~[ulnless the motion is converted mito
one for summary judement pursuant o CPLR 321 Tee). atlidavits may be received fora limied
purpose onlvserving nornally w remedy defeets in the complaint’. and such alfidavits are not 1o
be examined Tor the purpose of determining whether there is evidentiary support tor the

pleading™

I11. Anubysis

(1N I raud

In this matter. Detendant initiallv secks dismissal of PlaintifUs fraud clainm. asitis not
plead with particilarity and merely reinstates PlaintiiTs breach ol contract claim.

A cause ol action Tor fraud reguires a plaintilt o plead: (1) a material misrepresentation
ot a tact. (2) knowledee of s Talsit . (3) an intent o induee relianee. (4) justifiable reliance and
() damages Mudenan v Northern Leasing Sys . Inec TONCY.3d 486 (2008), citing furveleia
Peornzers, 1P v, Sewenrd & Kissed L1712 N Y3 3330339 (2009 ), Nicosia v, Board of
Managers of Weber Howse Condonuninn. 77 A Sd 435 (17 Dept. 2010). 1t Is ol necessars
that the measure of damages be pleaded. provided that facts ave alleged trom which damiages mas
be properly inderred. Black v Chittenden. 69 NOY.2d 605 (19R6). CPLR 3010 (b) provides thal
where a cause of action ar defense is based upon fraud. “the circumstances constituting the
wrone shall be stated i detail.”™ Phudeman, supra. The purpose of this heightened pleading
requirement is o inform a defendant with respect to the incidents complained ol £ Thus
provision, however. should not be so steictly interpreted ~as to prevent an otherwise vahd cause
ol action in situations where itmay be “impossibie to state in detail the crcumstances

constitueing a fraud™ Plicdeman, supra. citing Lanzi v Brooks 45 NY2d 778 780 (1977). quoting

'
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Jered Congr. Corpov New York iy Jv dwth. 22 NY2d 187, 194 (1968 ), Thus, where conerele
facts “ure peculiarly within the knowledee ol the party™ charged with the raud (Jered Conne
Corp.. 22 NY2d at 194). it would work a potentially unnecessary injustice to dismiss o case atan
carly stage where any pleading deficieney might be cured later in the proceedings (see C77C Il
v MeResson Corp.. 70 NY 2 268, 2832286 (1987): Houbigant. hie. v Deloitie & Toueie, 303
AD2A 929798 (1st Dept 2003

“ A Traud claim that only restates a breach ol contract claim may not be maintained.” Orix
Crodit Vtionee v Habde Co 256 A1 2d T TE3 st Dept 1998), Allegations that aparty
entered into a contract without intent to perform do not state a cause of action for fraud. ™ &l A
raud claim should he dismissed as redundant where it merely restates a breach ot contract elainm.
{ e when the only traud alleged is that the detendant was not sineere when it promised 1o
perfornt under the contract§ Gordon v Dino De Lawrentiis Corp 141 ALD 2 435430 | st Bepl
OR8] ) A cause of action for fraud may be maintained where a plaintff pleads o breach of
duny separate Trame. or i addition to. @ breach of contract. For example. ita plantitt alleges thal
i was induced W enter into 1 transaction because a defendant misrepresented malterial facts, the
plaintift has stated a claim tor fraud even though the same circumstances also give rise to the
plaintifts breuch ol contract claim™ ( #First Bunk of s, v Motor Car Punding. 257 AD.2d 287
291:292 | 1st Dept 19992 see afso Non Linear Trading Co. v Braddis Assoc. e 243 AD2d
107, 118 [1st Dept 1998 ). Unlike a misrepresentation of fudire intent 1o perform. a
misrepresentativn of present facts is collateral o the contraet. even though it may have induced
the plaintil? o enter into the contract. and theretore involves aseparate breach ot duly ¢ Deerfiedd
Compuications Corp. v Chesehrough Ponds, Tie 68 NUY 2d 954,950 [ 1T986] fimecasure ol
anmages for being fraudulently induced 1o enter o contract. Le.. indemmity for the loss sulTered
through that inducement. is not duplicative of damages Tor breach of contract| Board of Mars. of
1R 33rd Se Condominii v Dvian Carper. 182 AD2d SST0332 (st Dept 1992 | Trawd
claim suflicient where complaing alleged that detendants made false statements of lactl. as

apposed o expressions ol future mtentions|.,




[* 5]

FILED Aug 29 2011 Bronx County Clerk

A

A

Flere. Plainti{n™s fraud chim alleges that Defendant Wallach misrepresented the amount
af work he was expected 1o perfori. und her complianee with Education Law §63420 inducing
him to enter into the emploviment contract. The breach of contract claim alleges that Dre.
Walluch breached by eiving him more work than he initially anticipated. The gravamen ot both
catses of action is that Defendant did not perfornt on the contract and misrepresented that she
would so pertorm. e, by notadhering o Education Law and giving Plaintlt unreasonable
duties or responsibilines. [t is therelore elear that PlaintilTs second cause of action for purported
fraud constitutes a4 mere restatement of his breach ol contract clain. Caniglio v Chicago-
Fribane-N1 News Svnficare. 204 A D2 23301 Dept. 1994, citing (Contomark, Ine.y
Setettite Communications Nemvork, 116 AD2d 499, 500y, Thus. Plaintfts frawd ¢lainn is

duplicative and theretore must be dismissed inits entirety,

(2} Breach ol Contract

The elements of @ cause ol action for breach of contract are (1) Tormation ot a vontract
hetween plaintitt and defendant. (2) performance by plaintiff. (3) defendant’s tailure 1o perlorm.
and (b resulting damage. See Mogris v "O2 8 Fitth Se 1IDEFC 46 A DA 478 (17 Dept. 20075
citing Foric v Furias 116 A2 094 (27 Dept. 1986). To clfectively plead breach of contract.
the camplaint must allege tie provisions of the contract upon which the claim is based. Sad v
Suel. 200 A D2Ad 423 (17 Depte 1995).

Here. the complaint refers to the emplovment contract. generally that Plaintiff performed
on the contract. that Defendants tailed to perform by requiring Plaintitf to work more strenuously
and with more responsibility . which resulted in his termination and ultimately damages.
Delenduants attach the contract as documentary evidenee refuting this cause of action.
Defendants argue that Phundt? cannot allege such a breuch. because it would mean assessing
PrEVIoUs eXIraneotls promises or covenants that wok place that may not be considered due o the
contract’s merger clause. Fhe complaint. however. does allege cach of the elements ofta breach
ol contract. Giiving Plaintit T all favorable interences. he may argue that the duties he was

uhtimately given went bevond those of o "Physician’s Assistant™. the job he contracted tor He
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niay argae that the duties imposed were bevond “reasenable™ requests as contemplated by
Section My ol the emplovment contract. At this juncture. it cannot be conclusively stated that
the contract’s Merger Clause Toreclosed PlaintifI™s instant breach of contract claim.

Accordingly . this branch of Delendant’s motion must be denied.

(3) Ouantum Meruit

HCis true. as Detendants argue. that recovery under the theory of quantum meruit is
unavailable where an express contract covers the same subject matter { see Parker Realiv Group,
D v Petignm. TEN Y 3 864 |2010]). See also Shatne v Speiser Krause PO 80 ADSd 84
(17 Dept. 2011). In this case. however. Plaintitt argues that there is a dispute whether avalid
contract was ever entered into. b such a situation. recovery on the quantum meruit theory wouid
be proper. See. e Lelrer MoGovern-Boris, e, v New York Yankees. 207 A1.2d 256 (17
Dept. 1994): LaRose v Becker, 11 AD.2d 314 (3" Dept. 1960). Causes of action and grounds
for relict may be pieaded in the alternative and are not barred tor inconsisteney . Eifiv v dhhey &
PR 204 A D2 168 (1 Dept. 20025 citing CPLR 30020 Accordingly . us here. a plaimtit may
plead both breuch of contract and quantum meruil as alternative theortes of recovery. /o,

Detendant’s motian is theretore denied as o this branch of Plaintilt™s complaint,
(-h I'motional Distress under New York Labor Law §740
Plaintitt concedes emotional distress damages tor fraud are inappropriate in this matter.
Accordinglye satd clitms will be stricken.
V. Conclusion
Accordingly. it is hereby

ORI-RIED. that Detendants” motion to dismiss the second cause ot action{Fraud) ol
Plaintilt™s complaint is hereby GRANTED. and it is further.

ORDERED. that count two (Fraud) ot PlainuI1™s complaint 1s hereby DISNMISSED W
PREJUDICE. and it s turther.

§)
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ORDERED. that Plaintt?s cluim for damages for emotional distress due to fraud are
hereby DISMISSED W PREJUDICE. and 1t 1s further.

CORDERED. that Detendants” motion Lo dismiss counts three (breach of contract) and
T (quanttum meruit) of Pluntif s complaint is hereby DENIED.

Phe above constitutes the Decision and Order ol this Court.

Dated: .\uguspz 3 2011 ; /

Hono Mary Ann Bricantti-Teghes, JS.C




