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f E COURT STATE OF NEW YORK 
OF BRONX TRIAL TERM - PART 15 

PRESE T: Honorable Mary Ann Brigantti-Hughes 

---------- -----------------------------------------------------------)( 
RI CHA TORRES, 

- ainst-

JOSE VI LANUEVA and SHERIDAN, INC.,~'{ '\ 210" 

Defendants. 

• 

~~~-ici;;~ -~~;·;~~~;;-~~~~;~~-;·;~--~~~d~~;itt;-lci~-~;ions ~ot~ced on 

submitte on the Part IA 15 Motion calendar o f 

Defs. Noti of Motion, Exhibits 
PL Affirm ion in Opposition, Exhibits 

Numbered 

1,2 
3 

and duly 

I an action for personal injuries arising out of a motor vehicle versus pedestrian accident, 

the defen ants, Jose Villanueva and Sheridan, Inc. (hereinafter the "Defendants") move for 

summary · udgment, dismissing the complaint of the plaintiff Richard Torres (hereinafter 

"Plainti ) pursuant to CPLR 3212 on the grounds that he did not suffer a "serious injury" under 

New Yor Insurance Law §5102. 

L Factual Histoiy 

0 October 23, 2008, Plaintiff was a pedestrian walking across St. Ann's Avenue at the 

comer of 38'h St. in the Bronx, when he was struck by a motor vehicle owned and operated by 

Defendan s. The following day, he sought treatment at North Central Hospital, where he was 

treated released the same day with a diagnosis of left thigh contusion. Plaintiff thereafter 

ical treatment and was diagnosed with a partial tear of his anterior cruciate ligament 

left knee. He underwent arthroscopic surgery to correct this condition, and physical 

therapy t reafter. 

endants now move for summary judgment, alleging Plaintiff did not suffer a "serious 

result of this accident, as contemplated by New York Insurance Law §5102. Plaintiff 
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opposes ~the motion. 

Jl Standard of Review 

"[T]he proponent of a summary judgment motion must make a prima facie showing of 

entitlem~nt to judgment as a matter of law, tendering sufficient evidence to demonstrate the 

absence l:if any material issues of fact. Failure to make such prima facie showing requires denial 

of the m<1>tion, regardless of the sufficiency of the opposing papers." Alvarr:z v. Prospect Hosp., 

68 N.Y.2d 320, 324 (1986). There is no requirement that the proof for said motion be submitted 

in affidavit form, rather, the requirement is that the evidence proffered be in admissible form. 

Muniz v. !Bacchus, 282 A.D.2d 387 (!st Dept. 2001). Accordingly, affirmations from attorneys 

having n¢> personal knowledge of the facts are not evidence and offer nothing more than hearsay. 

Reuben l$raelson v. Sidney Rubin, 20 A.D.2d 668 (2nd Dept. 1964); Erin Federico v. City of 

Mechani~ville, 141A.D.2d1002 (3rd Dept. 1988). 

Op.ice a movant meets his initial burden, the burden shifts to the opponent, who must then 

produce suflicient evidence, also .in admissible form, to establish the existence of a triable issue 

of fact. L!uckerman v. City of New York, 49 N.Y.2d 557 (1980). When deciding a summaiy 

j wdgmen~motion the role of the Court is to make determinations as to the existence of bonafide 

issues of fact and not to delve into or resolve issues of credibility. Knepka v. Tallman, 278 

A.D.2d 8' I (4th Dept. 2000). 

Lijistly, because summary judgment is such a drastic remedy, it should never be granted 

when thelle is any doubt as lo the existence ofa triable issue of fact. Rotuba Extruders v. Ceppos, 

46 N.Y.2~ 223 (1978). When the existence of an issue of fact is even debatable, summary 

judgment1should be denied. Stone v. Goodson, 8 N.Y.2d 8 (1960). 

li4 Analysis 

(i) Serious Injury under §5102(d) 

2 
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Where a plaintiff is claiming serious injury arising from "permanent consequential 
I 

limitatiof of use of a body organ, member, function or system" or "significant limitation of use 
I 

of a bod~ function or system" the determination of whether the limitation is "significant" or 

"conseq),lential" relates to medical significance and involves a comparative determination of the 

degree Of qualitative nature of an injury based on the normal function, purpose, and use of the 
I 

body par)'. Pommel/s v. Perez, 4 N.Y.3d 566. (2005); Toure v. Avis Rent-A-Car Systems, Inc., 98 
' 

N.Y.2d ~45 (2002). Thus, to establish a claim under either of these categories, a plaintiff must 

submit ~edical proof containing objective, quantitative evidence with respect to diminished 

range of'1J.otion or a qualitative assessment comparing plaintiffs present limitation to the normal 
I 

function.l1purposc, and use of the affected body organ, member, function or system. Toure, 

supra. S~e also Guzman v. Paul Michael .Management, 266 A.D.2d 508 (2"d Dept. 1999). 

Expert nfdical evidence in the form of physician assessments must be supported by objective 

medical ~vidence such as MRI reports, CT scan reports and observations during examination. 

Toure, stJpra. 

r1RI findings must be accompanied by objective evidence of the extent of the resulting 

physical limitations. See Onishi v. N&B Taxi, Inc., 51A.D3d594 (l" Dept. 2008). In most 
I 

cases. seflous injury arising from a herniated disc is established through a quantitative 

comparisl)n with a normal range of motion. See Assael v. Marth, 300 A.D.2d 329 (2"d Dept. 

2002)(m~ical expert affidavit deemed sufficient where it discussed MRI films reviewed 

showing *erniations and the range of motion testing performed during recent examinations, 
I 

which in1kated specific limitations to the plaintiffs cervical spine). The First Department has 

held that ~traight-leg raising tests, when coupled with positive MRI and nerve conduction test 
I 

results, cqpstitute objective evidence of serious injury resulting from spinal injury. Brown v. 

Achy. 9 AµD.3d 30 (!"Dept. 2004); See Otero v. 971 Only U, Inc., 36 A.D.3d 430 (!"Dept. 

2007). 
' 

W~en a defendant seeks summary judgment alleging that a plaintiff does not meet the 

threshold ~equired to maintain a lawsuit, the burden is on the defendant to first establish that 

plaintiffsfjnjuries are not serious. Franchini v. Plameri, 1 N.Y.3d 536 (2003); Brown v. Ac:hy, 9 

J\.D.3d 3tj: (I" Dept. 2004). To meet their burden, defendants' medical evidence must not be 
' 
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conclusory and must be based on objective testing. See Nix v. Xiang, 19 A.D.3d 227 (I" Dept. 

2005). f ith regard to rang.:-of~motion issues, defendant's medical doctor is required to specify 

the degr~e of plaintiffs range of motion and what constitutes normal range of motion. Wehh v . 

.!ohnson1, 13 A.D.3d 54 (I'' Dept. 2004). Where defendant's medical expert finds restricted 

range-ofrmotion, and a doctor believes they are self-imposed, the doctor must explain the reasons 

for the r~stricted range of motion and why the same are not related to the accident. Style v. 

Joseph, $2 A.D.3d 212 (I" Dept. 2006). 

Once defendant meets the burden of prima facie entitlement to summary judgment, such 

relief is warranted unless plaintiff can establish the existence of a serious injury through 

competeµt evidence. Plaintiff must, of course, establish that the injuries alleged were the result 

of the accident claimed and that the limitations alleged are the result of those injuries. Noble v. 

Ackerma'ra, 252 A.D.2d 392 (l" Dept. 1998). Plaintiffs evidence must be objective, 

contemp()raneous with the accident, showing qualitative evidence of what restrictions, if any, 

plaintiff Was afflicted with. Blackmon v. Dinstuhl, 27 A.D.3d 241 (!"Dept. 2006). A medical 

expert's '!)pinion establishing a serious injury which is based solely on plaintiffs subjective 

complaints will not be credited and will not preclude summary judgment in favor of defendant. 

Zoldas v. Louise Cab Corporation, I 08 A.D.2d 378 (1985). In order to be sufficient to establish 

a prima fjlcie case of serious injury, the medical affirmation or affidavit proffered must contain 

medical findings, which are based on the phyisican's own examination,tests and observations and 

review otlthe record rather than manifesting only the plaintiffs subjective complaints. Bent v. 

Jackson, i 5 A.D.2d 46 (I" Dept. 2005); Thompson v. Abassi, 15 A.D.3d 95 (I" Dept. 2005). 

If~ defendant fails tn carry the burden of rebutting prima facie a plaintiffs serious injury 

claim, the sufficiency of a plaintiffs opposition papers need not be considered. See Pomme/ls v. 

Perez, 4 Ill. Y.3d 566 (2005), see also Tchjevskaia v. Chase, 15 A.D.3d 389 (2"" Dept. 

2005)(pla,nti ff s opposition papers need not be considered where, despite its ultimate conclusion 

that plainjiff did not sustain serious injury, affidavit of defendant's examining orthopedist 

disclosed recorded limitations of plaintiffs range of motion). 

(ii) Discussion 
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]JI support of their motion, Defendants submit the sworn report of Dr. Peter Ross, who 

reviewe~ Plaintill's 2008 MRI of the left knee. Dr. Ross opined that there was no evidence of 

Grade HJ signal meniscai tears, and any damage within the knee was a result of pre-existing 

degenenltive changes. 

Iilefendants submit the sworn report of Dr. Gregory Montalbano, who examined Plaintiff 

on Decer1ber 18, 2009. Dr. Montalbano conducted an examination of the left knee and noted 

full rang~ or motion upon extension and flexion, and all objective testing was negative. Ile did 

note pat<Jiilofemorai clicking with range of motion. He did not examine Plaintiffs MRI films. 

Ultimateiy. Dr. Montalbano opined that Plaintiff only suffered a left thigh contusion as a result of 

this acci~ent and no significant knee injury. 

I* response, Plaintiff submits the following sworn objective medical evidence of"serious 

injury". 

Or. Stanley Leibowitz noted that since being discharged from hospital on October 24, 

:W08 (onf day following accident), Plaintiff had been complaining of difticulty with activities of 

daily life, such as standing, walking and climbing stairs. Examination of the left knee revealed 
I 

mi id effulSion along with tenderness on the medial femoral condyle and medial posterior joint 

line. He ·~iagnosed Plaintiff with post-traumatic tenosynovitis of the left knee and prescribed 

physical therapy and an MRI. 

!v1RI of the left knee, performed on November 8, 2008, revealed a tear of the lateral 

collateral1;ligament with joint effusion, and a partial thickness tear of the anterior cruciate 

ligament .• Dr. Jacob Lichy affirmed that these conditions were "traumatically induced and result 

in a restrii;tion of motion". 

Jn1, his affirmation, Dr. Leibowitz states that "a full range of left knee flex ion is 135 

degrees.'' IHe opined that the injuries sustained by Plaintiff were traumatically induced, 

pcrmane~, and a direct result of the October 23, 2008 accident. He recommended surgery. On 

December 16, 2008, Plaintiff underwent arthroscopic surgery of the left knee. Upon completion. 

Dr. Leibowitz diagnosed Plaintiff with a partial interior cruciate ligament tear, traumatic 

chondroITl!llacia medial femoral condyle, and extensive synovitis. He found the injuries a result 

of the Oct~ber 23, 2008 accident. 
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~laintiff thereafter commenced physical therapy with Dr. Osruville Cabatu. Dr. Cabatu ,, . 
conductf.'d range-of-motion tests on Plaintiff in February 2009, which revealed left knee flexion 

of 115 ~grees, 13 5 being "normal". 

~laintiff provides an affirmation and report of Dr. Paul Post, who examined him on 

October114. 2010. Examination revealed tenderness and thickness of the synovium of the left 

knee. wi'~h a 20 degree restriction upon flexion. He also noted straight-leg raising in the supine 

positionlis "guarded bilaterally at 7(} degrees", 90 being normal. Dr. Post diagnosed plaintiff 

with int1mal derangement of the left knee with a partial tear of the anterior cruciate ligament 

which n~cessitated surgery, and permanent restriction in motion. He opined that the injuries 

were thel'result of Plaintiffs accident and permanent in nature. 

r)lefendants' motion is denied. Plaintiff has submitted admissible, conflicting medical 

evidenctj to support his theory of significant consequential limitation of the left knee. At the very 

least, thi~ creates an issue of fact as to whether Plaintiff sustained a serious injury. When the 

Court ha); competent, admissible, but conflicting medical evidence and or affidavits on the issue 

of seriotiF> injury, summary judgment is usually not warranted. Cassagnol v. Williamsburg Plaza 

Taxi, 231AD.2d208 (!st Dept.1996). Conflicting medical evidence on the issue of the 

permane111cy and significance of a plaintiffs injuries warrant denial of summary judgment. Noble 

v. Acker~an, 252 A.D.2d 392 (!st Dept.1998). A physician's affirmed statement, which is the 
I 

cquivale~t of a sworn statei,1ent, is competent evidence. CP LR 2106. 

"~here conflicting medical evidence is offered on the issue of whether a plaintiffs 

injuries 4re permanent or significant, and varying inferences may be drawn, the question is one 

for thejt.lty." Noble v. Ackerman, 252 A.D.2d 392 (!st Dept. 1998), laMasa v. Bachman, 56 

A.D.3d :J!40 (l st Dept 2008), see also Martinez v. Pioneer Tran1p. Corp., 48 A.D.3d 306 (!st 

Dept. 20~8) (defendant's submitted medical reports and opinions were contradictory as to 

whether 1he plaintiff sustained a serious injury pursuant New York Insurance Law§ 5102(d) and 

thcrefore'1rnised a triable issue of fact). See Martin v. Schwartz, 308 A.D.2d 318 (I st Dept. 

2003)(0¥er entering summary judgment in favor of defendant reversed where conflicting 

medical ~vidence submitted as to Plaintiffs range-of-motion limitations in her lumbar and 

cervical '1JJinc.) 
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I 

n general, a finding that a plaintiff sustained an injury within any of the categories set 

forth in ~nsurance Law §5102(d) satisfies the no-fault threshold, thereby eliminating that issue 
I 

from th~ case and permitting recovery of damages for all injuries proximately caused by the 

accident Obdulia v. Fabian, 33 A.D.3d 418 (!"Dept. 2006)(emphasis added). The First 

Department has recently followed this position. See Rubin v. SMS Taxi Corp., et al, 71 A.D.3d 

548 (I" bept. 20 I 0). As the objective, admissible medical evidence outlined above present an 

issue oflfact as to whether Plaintiff has suffered a significant limitation to a bodily function or 

system, '1otably the left knee, summary judgment must be denied and assessment of all injuries 

must go1beforc the jury in this matter. 

U Conclusion 

Accordingly, it is hereby 

ORDERED, that the defendants Jose Villanueva and Sheridan, Inc.'s motion for 

summary judgment pursuant to CPLR 3212 is hereby DENIED. 

lfhe above constitutes the Decision and Order of this Court. 

Dated: May 5 , 2011 

Hon. Mary nn Brigantti-Hughcs, J.S.C. 
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