
Biton v City of New York
2011 NY Slip Op 34055(U)

October 25, 2011
Supreme Court, New York County

Docket Number: 103226/09
Judge: Cynthia S. Kern

Cases posted with a "30000" identifier, i.e., 2013 NY
Slip Op 30001(U), are republished from various state

and local government websites. These include the New
York State Unified Court System's E-Courts Service,

and the Bronx County Clerk's office.
This opinion is uncorrected and not selected for official

publication.



L'i;?7i201'------------------

SUPREME COURT OF THE STATE OF NEW YORK 
NEW YORK COUNTY 

c - ':~. '_, 

i "'.': "· >'\o~ \.' . '·' 
Pti.RT __ _ PRESENT: 

ustice ·-- ·--· - --· ·---·- --· 

i Index Number 103226/2009 I . • . . (' !··, ,·. 

INDEX NO.------'-

BITON, SIMONA 
MOTION DATE~---

VS. 
MOTION SEQ. NO. '... < · 

CITY OF NEW YORK 

SEQUENCE NUMBER • 002 

STRIKE ANSWER 
iotion toffor ____________ ~-

w 
u 
j:::: 
rl) 
:::> -, 
0 
l-
o 
w a:: 
a:: 
w 
LI. 
w 
0:: .. 
>- -
_J ~ 
_J z 
;:, 0 
u. en 
ti ~ 
w a:: 
~ Cl 
w z 
a:: :!: 
~ 0 w _. 
en -' 
<( 0 
u u. 
- w Z I 
0 1-
j::: D:'. 
0 0 
~ u.. 

L._ --- ···--·- -='---

Upon the foregoing papers, It Is ordered that this motion is 

Dated: 
I \ 'i. l • ' •. \ l 

\ \ \ ~·- .· " I ~ 
. \1 

1. CHECK ONE: ..................................................................... 0 CASE DISPOSED 

I No(s) .. _____ _ 

I No(s). ~-----

1 No(s). ------

, '. ',_., 

Q NON-FINAL DISPOSITION 

2. CHECK AS APPROPRIATE: ........................... MOTION IS: [l GRANTED [l DENIED GRANTED IN PART ~]OTHER 

3. CHECK IF APPROPRIATE: ................................................ l_J SETTLE ORDER 

i I DO NOl POST 

C SUBMIT ORDER 

1 · ! FIDUCIARY APPOINTMENT [j REFERENCE 

[* 1]



SUPREMI\ COURT 01·· TI IE STAT!'. OF NEW YORK 
COUNTY OF NEW YCHZK: Part 52 
-------------------------------------------------------------------------X 
SIMONA BJTON, 

Plainti It 

-against-

CITY OF NI·:W YORK. ELLIANA 27 E. 92 U .C, 
l·'.l.LIANA PROPERTII~S. Nl·'.WCJ\DJ, INC., JACADI 
LISE, INC. mid SC MANACiEMENT GROUP NEW 
YORK. INC., 

Lkfrnclants. 

-------------------------------------------------------------------------x 
HON. CYNTHIA KERN, .J.S.C. 

Index No. l 0:322<1/()l) 

DECISION/ORDER 

>H ,\ \'U\·IK 
__ ·~ ;;_INfY CLJ.HK'S OFFICE 

Recit<1tiun, :1s requi1-c-cl hy C'J>LR 22 l 9(a), of the papers considered in (he review o/' !!tis nwlion 

kir : 

Papers N urn he red 

Nolicc of Motio11 a11d /\lfalavits An11exed .................................. . 
Answering Al1idavits :md Cross Motion ..................................... . 
Replying AfCidavits ..................................................................... . 
Exhibits .................................................................................... . 4 

Plaintiff commenced !he instant action lo recover damages for personal injuries she 

allegedly sustained when she !ripped and Jl~ll in a hole in !be sidewnll,; at nr near the nnnhwesl 

corner of !~as! 92'"1 Stred :i11d Madison Avenue. New York, New York on September J 4, 2008_ 

Plaintiff now moves l(ir an order pursuant to CPLR ~J 126 striking defondrn1t the City ol'New 

Y nrk's (the ··City") answer for its repeated ri.1iltirl'. to provide discovery, or in !he alternative, 

compelling the Ci!y lo provide the outstanding discovery. Defrndant Macadi, Inc., l'orrncrly 

known as Ncweadi, Inc., :1 subsidiary of .lacadi LIS/\, lnc_ (hereinafter "M~1L:adi'") cross-moves (cir 
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an order striking thL' City's answer J'or its repeated foilurc to provide discovery or, in the 

alternative, compelling the· City tu provilk the outst~mding discovery. rk!Cnd:mts !·:Iliana 27 F 

92 I .LC :111d [llian:J. Properties (hcreinailcr '"!·'.Iliana"') also cross-move for un order striking the 

City's answer Cor its repeated l'ailure to provide discovi.:ry, or, in the :tllcrrnttive, cnm1wlling the 

City to provide the outst:J.nding discovi.:ry. For the reasons set fcJrth below, plaintiJT's motion is 

granted, Macadi's crnss-moticm is gr:mlcd and Elliana's cross-motion is granted. 

The rekvant focts arc :1s follows. Plaintiff alleges that she sustained injuries when she 

tripped and Cell in a hole in the sidewalk near a /'ire hydrant locakd in l'ront nf 27 East ()2
11

c1 Streel, 

New York, New York on September l 4, 2008. Afl:er cnmmcncing the instant aclion, plaintiff 

served Notices J(ir Discovery and Inspection on the City on November 10, 2010 ;me! December 

21, 20 I 0, seeking various maintenance records. work orders, pern1its, contracts and other 

relevant records pertaining to any work done al the location of plaintiff's accicknt. PL1intiff 

alleges no response was received l'rurn the City in rcgmd to these demands. 

The first compliance conference in this action was held on January 5, 2011 during which 

this court ordered the City to comply with plaintiffs two outstanding Notices for Discuvcry and 

Inspection within 20 days or that date and provide records for the subjee.1 fire hydrant within (JO 

days. The City did not respond lo these out.standing demands at all. The second cnrnpliance 

conference was held on April (i, 2011. As the City had not yet provided the demanded discovery, 

the court ordered tlrnt the City comply with the two outstanding Notices of Discovery and 

Inspection. The third compliance conference was held on May 25. 2011. At that time. the City 

still had nn1 responded to plaintitrs writll'n demands at all. Once ag:1in, this court ordered the 

City tu comply with the prior orders within 20 days of that conference date, which inclu<kcl 
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responding 10 plaintiffs twu uutstanding Notices for Discovery and Inspection. 

Since the third cornpliance contCrcncc, the City has provided fl response lo plaintiJfs two 

Notices fi1r Discovery and Inspection - one was provided on May 'i 201 0 and the otht:r response 

was provided on \fay 11. 20 l 0. I lowcvcr, <ill that was provided 1c1 plaintiff as part of the City's 

rcspm1sc was one ducurnl:nt a fire hydnmt record Ci.1r the wrong location. /\II other responses 

consisted oCobjecLions to pluintirfs demands ::is ovcrbroad and burdensome. By letter dated 

June 14, 2011, plaintiffs counsd reminded the City of its failure l(l provide the n::quested 

despite thn.::c prcvillus court orders 1() do so. However, the requested documents have 

yet to be produced by the City. 

"'[ !Jt is well-sc:ttkd llrnt th;,;: drastic remtdy of striking a party's pleading pursuant to 

· CPLR 3126 fur failure to comply with a discovery order is appropriate only \Vhcrc the moving 

party cunclusivl'.ly demonstrates that the non-disclosure was willful, contunrncious or clue to bad 

faith." Mdli!Fe1:v I'. jVc11· York City Tr. l1uth.. 213 A.D.2d 322, ( l st Dcpl 1995). A deknd:mt 

that allows discovery lo '"lrickllcJ in !with aJ cavnlier attitude should not esccipc adverse 

consequence." Figdor v. City of New York, 33 /\ D.Jd 560, 561 (!"Dept 200(i ). While the 

penalty or striking a defendant's answer is severe, "'it serves lhe important function ,)r deterring 

obstrcporous litigation behavior." /-lenderson-.lones v. City o/New York. 2011 WL 3715415 (Isl 

Dept 11 ). 

In dctcnnini11g what amounts to willful and cuntumacious behavior, tht:: First Department 

has stated that such behavior can be inCcrrcd by a failure to cnmply with court orders, in the 

absence of adequate excuses. Sec 1-fendcrson-Jones. 2011 WI 1715415 (I '1 Lkpl 11 ); see also 

Johnson v. City o/New York, 188 !\.D.:?.d 30:?. (I "1 Dept 199:?.). '11 I lcndcrso11-.lo11es, the Firsl 
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lkpartmcn1 spccillL·d Lhat when a ddenclant is ordered by the court "on no ICwcr than threL· 

occasions. tn produce docuincnts" relevant lo the case, and that dd~ndant still docs nut pruducc 

said docurm:nts. the striking nf' its answer is tlw apprupriatc remedy. 

In the instant action, plainti!T"s motion f'or an order striking the Cit.y's ans\YLT is granted 

as plaintiff has demonstrated that the City's repeakd failure Lo comply with outstanding 

chscovcry demands wus willful and conlumacious. Tbc City has failed to sufficiently respond 10 

plaimiffs discovery demands nncl has repeatedly disregarded no fr~wer thun three court orders 

requiring it to do so. Plain1itrs Notices for Discovery and Inspection requests permits, 

complaints, wurk orders and similm documcn!s Ji:ir tbe location where plaintiff fC!l. J\s ihcsc 

records arc routinely requested rn most trip and fall cases, the City's objections to providing the 

records arc mcritlcss. Moreover, the City provided pl~tinti ff with the fire hydrrn.lt record i\1r the 

wrong loci.ltinn. despite the !"act that the City was informed oCthc correct locatiun ul'plaintiff s 

(H.:Cident in both the Notice or Claim and the complaint. Fin:dly, the NotiCL~ for Discovery am! 

Tnspeclil1n dated November :Hl, 2010 requests infornrntion spccitically discussed at the 

deposition or the City's witness, Ucorgc Crimarco, whu testified that an index C<:1rd exists for 

each street within his purview and that such cards vvotdd reflect work pcrlormcd at a location 

along with work orders for that location. Although the City asserted that it ·'expl:rienced 

difficulty from its client agency in obtaining records for this action, which has resulted in dclnys 

in providing certain documentation," this argument is without merii ac; the City has nol pu1 l'nrtli 

any evidence th:ll lhc records arc too burdensome tu produce. Difficulty obtaining records from 

one's cliL~nt, without rur!hn detail rcgitrding the parameters of the si:mcl1, is nn insulTicicnl 

cxcuSL' after three court urdcrs lo prnvidl~ s:iid records. S'ee Jlenden·on-.loncs 20 I I WL :1715415 
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( 1''1 Dept 2011 )- Thus_ plainlilrs rnotion to strike the City's answer must be granted_ 

Finally, hnth Macadi's and l,:lliana's cross-rnntions for orders striking 11ic City's ans\ver 

:1n; also gran1cd for thL' reasons set forlh above as both co-del'endants have adopted the arguments 

pul rurth by plaintiff. 

Accordingly, pbintiLf's motion for an order slriking the City's answer is granled and 

Macada and l·:lliana's cross-motions l(ir an order striking the City's answer arc also granted. 

Thus, the City's answer is hereby slrickcn in Lhis action. This conslitutes the decision and order 

or lhc courl. 

Dated: Enll:r: 

) 

--~-j; ___ _ 
J SJ_' 

CYNTHIA- s.- KERN 
J.S.C. 

N\-_\N ~; _il'lh_ 

:·;i"1UNlY CU:I ;K'S OFHCF 
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