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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF BRONX -PART IA-4 .
. —un tevemmn- - , X

THOMAS LEE,
|  Plaintiff,
-against- | | _‘ DECISION/ORDER

ANTHONY CIARAMELLA, YOLANDA

SELVAGG]I, and “JOHN DOE #1" . »

through and including “JOHN DOE Index No.: 381207-07
'¥10", said names being fictitious, the persons or :
parties, corporations or entities, if any, having or

claiming an interest or lien upon, or occupying " Present:.
the premises described in the complaint, . Howard 1.8
‘ | : "~ ]8C.
Defendants. -

------- o amm e s e X
This is an action seeking, amongst other things, - the specific performance of a
contract to develop a waterfront parcel of land, money damages, with additional causes of

action sounding in unjust enrichment, impression of an equitable lien, imposition of a_ |

constructive trust, fraud, and an accounting. Two other causes of action bi;sed on
me chanic;liens forwork and materials furnished were dismissed by order of Justice Suarez
Aated February 1, 2010. The‘defendants Anthony Ciaramella [”Ciaramella”]-and Yolgmclé. :
- Selvaggi have counterc] aimed for money damageg for alleged ‘breach of contract by the
plaintiff Thomas Lee [“Lee’”]. »I will aiso refer to Ciaramella as “defendant” since the Co-

defendant Yolanda Selvaggi - Mr. Ciaramella’s mother - "has been némed a6 a defendant
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in this matter solely to effectuate gpecific performance as alleged in the cbmplaint, as she
was not an .active particip-ant in the, contractual negotiations or transactions, real or
imagined, befweén' Lee and Ciaraﬁclla. |

The trial withoﬁt a jury was conducted before me on'February 14 and 15,2011, The
w'itne_asses at the trial were the plaintiff Lee, the defendant Ciaramella, the defendant
Ciaramella’s mother mn [aw Nicol‘etfa Sofia, énd an architect, Michael DePasquale. The
plaintiff Lee was represeﬁted_by Malzes -& Maizes by Michae] H. Maizes Esq, while th_e.
défendants were represented by Delbelllo, Donnellan'Weingar;en Wise & Wiederkehr LLP
by Brian T. Belowich Esq. | |

The Art of the Deal

- Q. Let me ask you this: -
_ Putting aside Exhibit F, do you have any proof in any of the documents that we
~ discussed or that have been introduced that Tommy, on Januaty 4, 2005, agreed to
pay you 139 thousand dollars. '
A. Dol have any proof?
Q. Yes, other than your word,
A.lhave a witness. ,
Q. We heard your witness.
Do you have anything in writing?
A. There was nothing in writing in the whole deal.

Trial Transcript [“Tr”] 275:5-275:15.
Atissue in this matter is an alleged oral gomract, or senes of oral contracts between

Lee and Claramella to develop real property located at 1426-1428- 1430 Lake Shore Drive .

in the Bronix.
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The defenaaﬁt Ciaramella acquired title to 1430 Lake Sho?e Dr'ive, Bronx New Yérk |

on July 18, 2001, The ?urchase ,érice Wé& $405,000, .finélr'ICCCi with a mortgage of $365,000,

| with the balance in cash. His attorney at the closing was the pla'mtiffl'I'homais Lée,' who had
repreSented Ciaralmeila for ﬁany years. As the parcelhconsisted of three lots with beach
front access and riparian rights, in additié)ﬁ toaone famﬂy residential dwelling, Ciar.amell.%a
had ﬁu.rCl‘;ased it Mth the irL'tenl:ion of sdbdivid'mé the parcel anﬁ building two additional
stxl‘ulct‘ures oh the two cytheg lots. Heentered into an oral agréement with Lee to accomplish
this. Ciaramélla moved into the existing home at ‘1430 Lake Shvor.e ;Drive n ‘.'2001-, and he
continues'to reside in this homé.

Theinitial agreex_nentwés thatLee would ‘undertake a'sgbd:jvision and ‘demapping’
of the parcel at his own expense, and also pay the .cost of the two new homes to be
constructed, while Ciaramella would, n addition to providing the land, pay the car;'ying
costs on the'lot, mélud,ing taxes and mortgage payments. Noth;ng wag provesn at tria'lvas

to the specifications for these néw houses, but preéumably both would be single family

homes. The complaint also indicates that an agreement to rehabilitate the existing house
- which Ciaramella continues to live in — was-also a part of the contract, but the proof at:
- trial did not touch on this additional matter.

The parties agree that this agreement was struck sometime in May 2001, two months

before the closing. Ciargmeila asserts that Lee represented that the entire process, including
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de-mapping; subdivision, and constrﬁction of the ﬁm'hofnes, would take no more than one
year.. As there is no written contract, we ha‘;re only Ciaramella’s reﬁresentation that this
one year term was & material part of t.heif agreemént. ;.l‘here is no dispute, however, that
the parties agreed that upon completion of the two homes, Lee would receive one of the
homes, and Ciaramella the other, to live in, selll, or make such use of as they chose. Which
house would go to which man, and the specifiéa;ions for each, does not seem to havé been
part of their-concluded ncgotizlition; at least at first.
The construction did not proceed as aﬁtidpated. Lee contends that Ciaramella
| selected én architect to fil;e the building plans, Michael Depasquale, who fatled to file until
November 7, 2002.. Claramella testified that Lee continuously misrepresented the status
of the subdivision and de-mapping process.. Indeed, the evidence establishes thaf the de-

mapping application was not filed until January 5, 2005, more than three years after the

initial agreement.
Someﬁme in June 2002, as the ciefendant corﬁplai.n.ed that he was not working, that
. he was “brake”, and facing foreclosure sincé no construction had commenced, the parties |
agreed that Lee would zbsorb some of Ciaramella’s carrying costs. The deféndant claimed
that Lee specilically prornised to pay him $3000 per month until the project was completed,

while Lee stated that he merely agreed to pay Ciaramella money from time to time tohelp

ward off foreclosure. The consideration for this additional financial contribution by Lee
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was'alléged by the defendant to be Ciarmélla’s_agreement to refrain from bringi;ig suit
againslt Lee. Lee stated that he agreed to this merely because he did not want the deal to
collapse. | |

Although construction began, the Department of Buildings issued two stop work
orders in 2003 halting- construction becausé fhe properties had not béen first subdivided
or dé—mapped. Construction re-commenced, without de-mapping, in 2004, and the parties
engaged in acrimony 6verl the slow pace of construction, but the evidence at trial ghowed
that at no time in the course of their dealings did Ciérame]]a fire Lee, force the builder off -
the land , or cancel the agreement. |

T'he‘n'iatter reached a crisis point on January 4, 2005. Ciaramella and Lee met ’at

) Ciararnella’s home, on a day When the defendant’ s mother in law, Nic%oietta Sofia, Was én

an upper floar at the house caring for the defendant’ s tnfant daughter, Ciaramella claims
that on that date Lee sweetengd the deal further, in éonsideratiori_for‘.ﬂné slow pace of
c‘onstrvuctic'm, and Ciaramella’s renewed agréement_ to refrain'from' filing suit. First, Lee

would pay a lump sum of $139,000 to Ciaramella immediately, from the proceeds of a

closing that was imminent. This was allegedly payment for arrearage in the $3000 per
) month schedule, which T.ee had been meeting only sporadically. In additi_on‘,ideféndant
contends that Lee further agreed to pay him $500,(00.00 at the time of closing, this

apparently intended to occur upon thesale of both houses. These were allegedly damages

5.
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. for five years of lost profits suffered by the defendant due to the delay in completion of the
project. Again, the consideration for this second, more geﬁerous, revigion of the original
agreement, purportedly, was Ciaramellé’ s agreeinent to refrain from filing suit against Lee
for breach of their agreement, as revised in 2002,

The defendant produced a witnegs to these events, his mother in law, Nicoletta
Sofia. Ms. Sofia told the Court that the raised voices of the two men inade her break from
her baby-sitting duties, in time to hear Lee speéiﬁcally a’gree to pay the sums of $139,000
and $500,060, but, aside from these two monetary figures, shehad almostno recollection
of éz{y other details of the iﬁcid,ent‘. |

Ms. Sofia was identified as a witness in thia matter in 2008,. and was imprecise in her

Aestimony:
Q. Is it your testimony that you had no conversahons with your son-in law about the
events that took place on the date that you described up until the time he asked you to.

come to Court?

A, I think once or twice but - ,

Q. He did not call you up ard tell you that Tommy is suing me and you are going to need
to be a witness. Leta go over it.

A. Once or twice. There is nothing to go over.

Tr. 188:11-188:17.
The answer filed by Ciaramela, as noted at the irial,-contains an affirmative claim

that the alleged promise to pay $500,000 was made by lee in February 2005, not January,

as alleged by the defendant and his witness at trial.

-6
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Q. When was the first time, in writing, that you ever allege that there was a dealin
place for Mr. Lee to pay you 139 thousand dollars?

A. The first time when I spoke with my attorneys.

Q. After the lawsuit had already started; correct?

A. Okay.

Q. No time prior to you being sued did you make a written atetement that Mr. Lee
agreed to pay you 139 thousand dollars? , '

A. No, we knew what our agreement was. Why do I have to write it to hxm"

Tr. 276:3-276:12

Lee contended -- 1n.consistent1y as we shall sce —- tlzha‘t the sum of 5139 000 was the
amount of monies that he had already paid to Ciaramella, not a sum thathe agreed to pay
prospectively. Asto the further swaetener of. $SOO 000 Lee 5 attorney characterizes this
asa figment of _Ciaramella's'imagi-natiori. None of the written proofs, including num_emuq
; emails exchanged by the parties, make:unambiguous reference to any alleged promise By
Lee to pay $139,000 or $500,000 prospecﬁvely, a remarkable omission under the
circumatances, -

There is at least one highly ambiguous reference to a portion of Mr. Ciarémella’s
claim, hqv\;e\rer. Some time after Lee relocated to Florid é,.in 2007, Gax'mella Qenf; toLee’s

former law office anc picked up the file maintained by Lee concerning these transactions.

One of the documents which he retrieved included Defendant’s Exhibit F, which contains

Lee’s typed notation that reads in pertinent part as follows; “139 3k per month as agreed

1/4/05."
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Ciaramella would have the Court interpret this crypticentry asa memorialization
of Lee’s alleged promise of Iahuaty 4, 2005, to pay a further $139,000, although this dees
not}uﬁg to bolster defendant’s claim with respect to the additional $300,000, Lee argues,
to the contrary, that this is proof that on January 4, 2005 he had merely agreed to pay
Ciaramella $3000 monthly, as well as Lee’s calculation that he had already paid him
$139,000 to that point to kéep the transaction viable,

Although this is a precarious endeavor, the Court finds the plaintiff's interpretation
of this unsigned exhibit to be glightly more credible, noting that the reference to “139" is .
proceeded by a listing Qf aueged expenditures to Mr, Ciaramella and others. The total of
this list of eipenditures approximates, but does not precisely add up to $139,000:

Q. So, is it your testimony if y'ou add up all of those items,.the ohes to Anthony C.

or Anthony Ciaramella, they equal 139 thousand dollars?

A [Lee]. No, if you teke the 86 from the first page and then you look at the dates

subsequent to thaton the final page, monies that I paid on his behalf to Lo-Long

Construction, it adds up to 133 thousand and S thousand, nor accounted for in the

top of the third page, whichis five thousand, you add those three numbers together,
I believe you get 136 or 137 thousa.nd dollazs.

Tr. 1@6:1406:9,

The confusion in the quesltion‘-and the imprecision in thé ansiwer, .paradoxiclally,
Ieﬂds it credibi]it‘:y“as_ a plausible explanation of what the exhibit was intended to mean, at
lea:st asa hﬂ.emozlializafi()n of what the plaintiff thougb.t the farties had agreed upon.

The reference to “139", interestingly, is set apart from the rest of the cryptic

.8-
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statement, in the manner of a column entry on a spreﬁdshecgt, although not aifec'tly under
the list of expenditures whichlprecedes it.

Whatever wés resolved in ]anuai-y-ZOOS, the remainder of that year was marked by
events of great s“igni?icance to the partiesA and to the complefic;n of their enterprise. In .
August 2005 Lee pleaded guilty to criminal racketeering for actixf_ities unrelated to this
litigation, and was thereafter disbarred, He moved to Florida, Where hehad beén puisuing
other real estate projects during this time. |

On August 15, 2005, the Department of Buildings issued a fina‘l construction sign-off
on the project. The dfe-mappin‘g applicaﬁ'on waé finally approved oﬁ December 6, 2005,
However, there were difficulties with the builder tétaincd by Lee, Larry Chen of Lo-Long
Cnns’rruct'lon, and the delays compelled Lee to éngage a different builder to compietc the
project. Temporary certificates of occupancy were issued on january 18, 2007, The
construction of the houses was ﬁnished on September 10, 2007, when final cerﬁficatés of
occupancy were issued ..

Ciamarella contends, am ongét other things, that Lee was obligated to pay Iﬁm $3000.
per month from June 2002, when Lee first agreed to help the defendant aépid fore;':losur'g
a.nd; contmumg thg"cﬁu gh the issuance of the final certificates of occupa.n_cj -

On October 9, 2007, with T.ee now in Florida, Ciaramella sold the Rouse located at

1426 Shore Road to a certain Vincent Tartarone for $775,OOO,‘u91‘ngbsome of the i\aroceeds
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to pay off the mortgage oﬁ 1430 Sﬁore Road. He also subdiﬁided and deeded an additional

portion of the parcel o Tartarone, alleging at tr{ai that it was the only way to satisfy the

purchaser. He then re-financed 1428 Shore Drive for $200,000, and entered into a one year

lease of 1428 with NexiGen for 33000 per fnonthi Upon expiration of that lease, a second
* month- to- month tem;mcy was begun at a rent of $2000 per Iﬁonﬂw.

In 2008, Ciaramella and his wife filed their tax returns, reporting the'lsale of 1426
Shore Road in the prior year. In -this return Ciaramella attributed a cost basis to this
property of $431,110.

t trial, Ciara.mellé testified inoonsistenﬂy as to where this number came from, He
alleged that I,ee; who wag then liviqg in another state, was refusing tb supply tiw_e financial
numbersneeded to complete the return. Ho'wevér, when Ciaramella had'picked,up his filév
from Lee’s office i’n 2007, he discovered thalt the ‘fﬂe included Lee’s own calculations of ﬂle
‘costs of construction. This was marked Defendant's Fxhibit B at trial. Defendant made a

series of statements about this exhibit,

Q. Itis also your position that you had no accOund‘rlg‘wha.tsOHver from Mr. Lee and
-that you and your accountant made up the number for capital gains purposes,
correct? _

A. No, that's not my- position. [ said 1 took it off [Exhibit] §, let me make sure I got
F right. That F was a single page, it was not all connected. If that’s what you're
trying to tell me, If you are trying to tell me this and F was connected, it was not.
Q. You are saying your firgt page of Exhibit F is what you and your accountant came
up with, 400 thousand dollars basis [sic] for the proper:y in question. '
A. Let me get to number F. :

-10-
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" Q. Right in the front page.
A. This cover page here, that was the closest accounting that I could get from
Tommy was agsuming his house cost the 450 of the build, that was the best I could
get out of him. :
Q. Your position is you and your accountant came up with the basis on the cost of-
this house, based on the first page of Defendant’s Exhibit F?
A. That's right. "hat was the best I could come up with.

Tr.265:23-266:17.

* Later in his testimony the defendant offered this.

Q. Itis your position that you and your accountant made up that number because
Mr. Lee didn’t pravide you with documents setting foxth his costs in building your

house?
A, That's right. He d1d not prowde me with itso dxd the best I could to take care

of the tax man.
Tr. 271:2-271:6

. And sﬁil'later:

Q. Solet’s go through the first page and tell us how-or where you came up with the
cost basis for this property of $431,110 dollars.

Tell us where on that piece of paper, »
A.1did not, my accountant did. Tdon’ t come up wi th flgures, otherwise Iwould do.
them myself, .

Tr. 271:22-272:2.
In the face of this apparent inconsisteﬁéy, the Court concludes .that deféndant used
' the plaintiff's own estima'.te of cost incurrca in the construction of the home that was sold
in 2007 - Defendant’s Exhibit -J‘in order to, as he put it, “take caré'of the tax man,”

At trial, Lee attempted to prove' the precise amount that he had expended in the

-11-
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- «construction. Due to his relocation to Florida, and subseéuent c;iminal conQiction and
disbarment, as well as the deiay that res.'ulted thereatter, he was unable to produce
documentation of all of the.expenditures éhat he claims to'have madeg, bofh n furthérance
of the consfrgction, .and in direct payment to Ciaramella, The Court did not permit
plaintiff to use photécopies' of checks or Eank statements, or spreiadsheeta prepared for
tri’al,v as evidentiary probf of h’is’ actual expenditum@ either to third parties or to. the -
defendant. This Court finds no basis for the suspension of the rules of evidence, énd for
inadmissible evicence to be given crede_-nce to aid ;a party \.'vhose conduct has caused his
own predicament | |

'As noted by defendant, in spite of Lee’s claim .lhat he paid approximaiely $400,000

to ;/Mi‘OUS contractors in order to get the two houses built - in addidon to $60,000 in. “soft”
- costs” — the admissible evidence of éxpendiﬂires produced by the plaintiff amounts to the
legs impressive sum of $19%,275, 'Even with this result, dcfendam denies that Lee has
satisfactorily demon‘stratedl that ?hese ‘éxpeﬁditures wefe all related to this project; given

the fact that Lee was engaged at this time in other projects with many of the same payees.

Morever, Ciaramella contests Lee’s claim that he paid approximately $180,000 directly to
Ciaramella during the course of the project. Instead, the admissible evidence shows that
the total sum. of $24,000 was paid to Ciaramella in monthly increments of $3000 each, in

addition to the purchase of a television set for $3500.

-12-
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Going 1~ hrough Changes

Q. Let me ask you this. Is it your tesnmony that there was a total of three deals

between you and Tommy?
A. [Ciaramella]. The original, the 2002 and then the 2005.

Tr. 259:13-259:16.

.15

What did the parties égree to change about the initial agreement, and when? The

task is akz'x"t to hitting » moving target, as the*p'am‘es‘ appeared to dhénge the dea), and what
would be considered by most reasonable ,people ‘to be essential tenné, almost at will. The
settled proposition is that anjf chapge inanexisting contract must ha,\.re anew con;ideration
to .support it: Estate of Anglin . ex rel, Dw ver ly. Estate of K ely g:g'. ':g]., Kelly, 270 A.D.2d
853,855 [4° Dept. 2000] | | |

-1 find that the 2002 re-adjustment was undertaken by Lee, not in consideration for

the defendant’s alleged agreement not to sue, but solely in his own self-interest. Plaintiff's

explanation.of the so-called modification of the [nitial agreement wag entirely plausible, in

this Court's wew

“Q. Tell the Court the first time that you recall thn. defendant objecting to the delay?

A.Tbelieve it was some timein 2003 when1 recallhim -2002 or 2003, he complamed
that he was broke, he was not working, he had no money and he couldn't get
money. e was going to be forced fo - the properties were going to be foreclosed
uporn.

Q.In respbnse to that objection, what if anything did the two of you agree upon?
A. We sort of modified what we originally agreed on and I wanted to protect my

investment. I told him I would give him money from time to time to help him with -

~13-
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his expenses.”
Tr.19:13-24.
In seeking to navi géte this minefield of dubious accounts and unsupporfed claims,
this contention by Lee has, to quotea memorable malapropism, "the wring of authenticity.’
. Asleeaverred in arelated contextunder cross-examination, ex plaining his attitude -
towards this transac.tion:

Q. Isn't it true that you suggested to Mr, Ciamramella that he use the rental proceeds in
order to pay the mortgage on the property? . '
A.Yes, as I explained at that point he told me if he did not pay the mortgage they were
going to foreclose on my property and he had nomoney to pay it. So I had to pick the lesser

of two evils.” [er:phasis supplied]

Tr. At 137:20-138:1,

Inreturn for Lee’s undertaking to help with the mortgagé based on self-in terest, we
have the alleged consideration by defendant ‘toA refrain from fﬂing’ a lawsuit in 2002,
However, defendant ‘n.ad'np damages in»2002,’ and es we shall see, made no effort to
cancel the contract even 5 yeare later. In 2002, defendant. was si.r:nply residing in 2 home
that he had purchaéed, with a mbrtgage and car;ryin'g'wstS that ﬁe was legally Obhéated o
‘to pay, and which, prov;d.e:%h‘al}y, had an additional two 10ts on which const‘ruéﬁon had

not yet commenced. The Court finds it impossible to believe that Lee regardeci this alleged

_ forbearance' by défemiant as consideration for his gratuitous and'unenforc_eable

commitment, which was based solely on his own desire to preserve the integrity of the

. -14.
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project.

The 139 Thousand Dollar Deal

Q. When was the first time, in writing, that you ever allege that there was a deal in
place for Mr. Lee to pay you 139 thousand dollers?

A. The first fime when I spoke with my attorneys.

Q. After the lawsuit had alrcady started; correct?

A. Okay.

Q. No time prior to you bemg sued did you make a written statement thatMr Lee
agreed to pay you 139 thousand dollars?

A. No, we knew what our agreement was. Why do [ have to write it to him?

Tr. 2’76:3-276’:12
] find no persuasive- evidence in support of defendant’s claim that the plaintiff
agre;ed on January 2005 to pay an additional § 139,000 to the defen_deint, allegedly from the

proceeds of an impending closing. T he Court reaches this conclusion in gpite of the fact that |

Mr. Lee engaged in a spirited debate with himself on this topic:

Q The question is this
Do you deny that you agreed to pay M. Cxaramella 139 thousand dollars on or-
about January 4, 20057
A.lam not certain.
THE COURT: Just to clarify in terms of confusion, you are not asking him if he
agreed on ]anuax y 4. On January 4, did you agreed to thig or on January 4 did you
.give him ~
MR. BELOWICT: No.
THE COURT: That's all he is dbkmg you, not what you gavu before. Not what it
reflects. On January 4, 2005, did you agree, on that day, to pay the defendant 139
thousand dollars? ‘
THE WITNESS: No.
THE COURT: Okay.

" Q. No, you did nat?’
A. No, -

-15-
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Q. Did I agk you the following questions did you give the following answer?

“QUESTION: Do you deny that you agreed to pay Mr. Ciaramella 139
thousand dollars on or about January 4, 20057

ANSWER:; As I said, I am not certain.

QUESTION: You don't recall?

ANSWER: So I don’t admit or deny.

QUESTION: You cannot recall one way or the other?

ANSWER: T am not certain if that was the number.”

Was tha your testimony?

A, That was my testimony, yes.

Tr.91:7-97:23, 92:10-92:23.

Nénetheless, the Court sees no probatix;g evidence that a binding ag;eement to pay
an additional $139,000 from an immineh‘t closing was ever made by Lee, although the
Court has no doubt that the plaint_iff was capable éf makizmg any representation to the
deferlxdant to’ assuage him, and to convinece him ts let Lee press on with the project.
Certainly, the absenze of any Qrittcn mention of this alieged commitment in the
voluminoﬁs exchangesof emails, and the inexplicable faiiure of def(:ﬁdanf to make demand

for payment of this money in the nearly- three years which followed this meeting speaks

volumes aboutl whether it ever occurred, or if it was, whether it was taken seriously,

If 1 Had Half a Million
The allegeci agreement by Lee to Ii,ay defendant an additional § 500,000 at the time of
closing is amongst the Jcast crédible of the contentions by these parties. 1 will permit the

defendant’s testimony on this issue to speak for itself.

-16-
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Q. What was the 500 thousand dollars for?
A. That was for while he had me burying money in this.pit and he was buﬂdmg
houses everywhere, like I would have liked to have been doing,
Q. How did you arrive at 500 thousand dollars?
A.1said, what if [ did one flip a.year, 100 thousand dollars, compensate me for one
flip. I told him that in the course of the argument,
Q. It was a hundred thousand dollars for five years, essentially?
A, Right.
Q. And how did you date that back in other words, how dld you arzive at five
years? ' .
~ A. It started in 2001, 2002, 2003, 2004, 2005

Tr. 221 :20-222:8.

Q. The way you came up with that number was 100 thousand dollarg-

A. Yes, I said Tommy, I could have flipped a houge in 2001, 2002, 2003, 2004 and
2005 and I weni like with my hands, one, two, three, four, five.

Q. You could not have flipped it in 2001, it was not built yet?’

A, He could have turned around and said that I couldn’t flip it in 2001,

Q. He gratuitously offered you too much money?

A He agrced to it, that's all I am tellmg you.

Tr. 344 25- 345 10.

Defendant’s counsel has made an energetic a.nd creative attémpt to extrapolaté
evidence of thi;'a' alleged 8500,000 deal from a s'ingle‘ statement in an ’emai,l by Lee --
defendant’s exhibit DDD -- in which Lee observed that‘ if the homes were sold at the
current é'sking price “we would have Jost nothing,” with accompanying Calculatipn;s.'
Although imaginative, it is not convincing. | | o

The Court finds that defendan’c has wholly failed to support this contention of a

binding offer by the plaintiff to make such a grai;uitous and generous gift to the defendant

-17-
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- with convincing proof.
Taking Care of the Tax Man
The issue of the admissibility of the tax teturns filed by defendant Claramella and
his wife for the tax year 2007 was pivotal for the plaintiff in establishing what amount he
had expended in developing the properties.
Itis necessary (o quote the lengthy colloquy that resulted from the plaintiff's use of

these returns in support of his testimony. |
Q. Now, I am goingto call your attention to the document that was provided to you
in discovery which is labeled as Defendant’s Exhibit - sorry, Plaintiff’s F03 through
Fls.
Can you look at the document and tell us what that is.
A. Yes, I recognize this document.
Q. Whatis it?

A, FO3 was Anthony Cjaramella end his wife’s 2007 1040 United States tax return .

: .......’........,...A...,..............'........'...[colloquy]

THE COURT: Are you going to offer the tax returms into evidence?

MR. MAIZES: A portion of where he takes capital gains treatment based on the .

numbers that were supplied by Mr, Lee,

He used his tax basis as the exact amount that Mr. Lee spent on h1s behalf for
building the house.

MR. BELOWICH: The tax return is completely irrelevant, It has no bearing on the
issued involved in this case, There is no dispure that one of tre properties was
closed.

The amount of tax basis that was reported ornand income tax refium has no bearing

on any issue in this case and it is completely irrelevant.

MR. MATZES: T disagree your honor. He said they are disputing that Mr. Lee made

payments, Mr, Lee apprised him with the amount that he paid and he takes.a tax

deduction for capital gains purposes and used it and {t isan admxsswn and judicial
~ estoppel and corroborates the proof that we just spoke to.

MR. BELOWICH: Mr. Lee was obligated under the agreemerits to build the houses |

“18-
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under his = with his, at his sole cost and expense. So the fact that he may or may not
have provided Mr. Ciaramella with information showing how niuch he actually
-spentbuilding the houses, that has no connection or bearing on'the tax return itself.
MR, MAIZES: He provided the government with a tax basis which he did not pay
for, which my client paid for. [tis an unjust enrichment where he got a benefit from
or an admission that my client paid the monies that he is now contesting, saying he
did not pay and filed a tax return on it and produced it.
It ig part of the case. Tt is an admission, it is a judicial estappel, corroborates all the
- payment that rny client made and shows that this defendant went ahead, not only
sold and recetved the property, the proceeds, but then reported to the government
that he incurred expenses in building it, which he is enfitled to a deduction for
* That's it.
THE COURT: [ am going 0 overrule[] the objection.

Tr. 55:23-56:6; 56:]7-58:_7.

Although this particulér exhibit was not then formally marked.in_to evideﬁce, itwas
the intention of this Court to enter it into evidence, and given the fact that tﬁere was no
jury, the omigsion to mark it at that time was of teghnical significance only, especially
where the document in question was later utilized by the defendantto elicit testimony from

his own witness.

21

Indeed, it isvmanifest from a review of the transcript that there was some confusion

at the time as to whether this exhibit was formally in evidence or not, ag the defendant’s
counsel abserved when he used these same ,exhibits to question his client:

Q. Did he provide with you any verbal mformatmn’ Did he tell you, for example,
this is how much I paid in connection with the prOJect? . :
A. No. ‘

Q. Let me shiow you a copy of a tax return that's, I believe, in evidence. [emphasis

supplied)
Have you seen that tax return bafore Mr. C.taramella?

- -19-
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A. Yes.
Q. Is that a tax reburn of you and your wife?
A. Yes.
Q. Look at pages marked F10 and F11,
A, Okay. '
Q. You will see that it reflects a basis of 437, 110and a gam of 323,890 dollars.
' - Do you see that? :
A. Okay. . : :
Q. Do you have any understanding as to what those numbers represent?
A. Itell you no, not really.
Q. Did ycu prepare that tax return?
A. My accountant did,
Q. Do you know whete he arrived at. Lhese figures?
~ A. These figures over here, where did he get them from? T am trying to go back
based on mermory. I think there is a sheet over here. If [ am not mistaken, the sheet,
that deal as i or deal as should be. I may have had that at that point.

Tr.236:8-237:8.
_The plaintiff's exhibits F3-F16, which includes defendant’s capital gains tax return
for 2008, are herewith marked into evidence nunc pro tunc.

| | Take a House, Any House
With this housekeeping task completed, the Court tums to the plaintiff’s cause of

action seeking specific pérforménce. Lee seeks an order against the ciefendanis directing
the conveyance of title of the home located at 1428 LakeIShore:Dri've ~ since 1426 has begn
sold to a tﬁird party --to the plaintiff.

A Court may c);mly award a decree of speciﬁc performance where 1. there is a valid .

contract between the parties; 2, the plaintiff has substantially performed under the contract

and is willing and able to perform its remaining obliga tiong; 3. the defendant is able to
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perform its obligations, and 4. The iolajndff has no adequaté remedy at laW. ‘Niagara
Mohatk Powes Corp, v, Graver Tank & Mfg. Co, 470 F. Supp. 1308 [D.C.N.Y. 1979).
T_he'elements. of specific performance include the formation of a contract to which -
Lo be bound. “To establish the existence of an enforceable agreemunt, the plaintiff must
es tabliéh an offef, acceptancev of the offer, consideraﬁ‘oﬁ, mutual assent, ;md an intenttobe
b‘ouﬁd; That méeting, of the n“li:r'ids must include agreemént on all essential terms”
K;Qﬁﬁlﬂhmw*ﬁl AD3d 118, 121 [1™ bept. ’200.9]. Thérevmust bea manifestation of
mutual assent sufhuent‘y definite to assure that the parties are tmly__gg;ggmm
respect to all materis] Lemﬁu&a&gﬂmﬂlaxmﬂmmmgg, 69 AD 3d 71,
54 (1" Dept. 2009]. |
“[A] mere agicement to 'agree, in which e material term is left for future

negotiations, is unenforceable.... The rule applies all the more, and not the less, when, as

here, the extraordinary rémedy of specific performance is sought,” Jogeph Martin Jr.
Delicatessen Ing.. v, Schumacher. 52 NY 2d 108, 109-110 [1981].
Definiteness is required both in the terms of the agreement and in the intention to -

“be bound; if the court cannot tell what the parties agreed to, it cannot accurately determine

whether there has been a brcach or how to faghion a remedy. The Court could otrierwise

pggg terms and ;Qndxgtgna never agreed (o by the parties, Mazlio v, McLaughlm, 288 AD

2d 97 [1" Dept 2001), lvto app.den, 98 ’\IY 2d 607 [2002]

21




[* 22]

I Ll INUY IV VLT DIVILIA uuuluy \sIGIN

The parties’ course of performance under the contract is considered to be the most
persuasive evidence of the agreed intention of the parties. The practical interpretation of
a contract by the parties to it for an considerable period of time before it comes to be the

subject of controversy is deemed of great, if not controlling, influence, Gulf Ins. Co. v.

; ‘_emaﬂanmliemmmg_(ig, supra.
| For reasons prewously atated, the Court does hot fmd that & valid and enforceable
contract was formed in this matter, as there is insufficient definiteness in the terms -
indeed, some of the terms were simpl? omiéted- and there was lac‘king the essential
intention to be bound with respect to other ternﬁ, as evidenced by the 1a;1{ of effort by
either side, mostly the defendant, to enforce such teﬁna.. |
However, even if fhis Court were somehow to detez’mine that thefe had beenavalid
and enforceable | contract, the plaintiff has wholly failed (o explain why he lacks an
adequate remedy in the form of money damages. Indeea, the history of correspondence
between thé parties, at all times, faiis to demohstraté’ any particular atfachme'ﬁt on the part
of either party to elthér of the newly—constmﬁted houses. It did not see m to matter whzt the
completed house consisted of, .or Which house went to ‘which man, or what the terms. -
would be 'chét Awoul‘d .abccompar.ly the conveyance. The dealings of the parties were fatally
imprecise from their inception, and the Court was persuaded tﬁxoughout the testimony of

both men that the sole reagon for this transaction was always about the money, not the

222-
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house, or either one of therit.
The Mother of All Real Estate Deals

.It cannot be understated just how free-whééling and casual were the dealings

between these parties, an informalify which negates any serious intention on their partof =
- being bound by the terms of fhe alleged contract. The hiatory of this matter established that

the deal could be Ehanged in material terms almost at will. Memf:Jrably, there was no
meeting of the minds cven as to such a fundamenta) matter -- fundamental at least to IﬁOS't‘
rgasonable people — as to whether beach rights or beach front would be tranisferred by

Ciaramella to Lee'togethér with the purported beach house.

Q. Do you remeniber when I deposed you back on April 24, 2009 and I asked you

if there were any difference between the two lots that were subdivided, 1426 and
. 14287

[Ciaramella]A. Yes.

Q. Let’s turn to page 26 of your deposition line 3. through 17. |
Do you remember me asking you the following questmn and you giving the
~ following answer. :

"QUESTION: Just explain to me the dlfferences betweon the twao houses?
ANSWER: The houses are built identical, 1426 is further, 1428 is closer. [ -
owned the beach behind both houses. His mother was going to llve there, so

. him being closer if ever down the line I was going to sell part of the beach,
I would have sold the further away and then his mom, I would have let her
use the beach. v _ ‘
QUESTION: Okay, as part of the ownership of these two lots, 1428 and 1426
do they both have use of beach [ront property or do they have what's called
riparian rights?

ANSWER: Yes. [sic]"

-23- .
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............................

Q The question is, when you sold 1426 to tho ge pdrtles, dld they get the benefit of
the use of the beach front that adjoined that property?
A.Thad to get another subdivision and enlarge it.”

Q. And that was part of your agreement with Mr. Lee that if he had retained titleto’
one of the properties, he would get the beach front rights?

A.No, itis not. You are asking me, allow me to answer.

Q. Itis ayes orno.

A. Let me answer, ‘

Q. Turn to page 27 at your deposmon begmnmg atline 11 and endmg at line 197 Do
‘you remember this question?

“QUESTION: I got it, okay, neither 1428 or 1426 has ownership or mpanan x

. rights other than the beach? :
A. What page are you on?

Q.Page27.

“ANSWER: Now 1426 and when I scld it at that pointI changed it because
they would not buy. the house without the beach.

QUESTION: Understood, v

~ ANSWER: So now 1426 has beach rights. ‘

Do you remember me asking you these questions and you.giving these
answers? -
A, Yes, okay.

Q. Does that refresh your recollection of what you agreed to do?
A, Yes, | am reading it, right.
Q. Now turn to page 28 line 4. .

"QUESTION: His consideration would be that you would transfer to him one
property which was 1428 without riparian or beach {ront rights?

ANSWER: Right.

QUESTION: However, you would let them use it because you liked them or you
liked the mother?

ANSWER: Right, K1 liked the mom I would let them useit. But they would notown

it and there would be no deed.” :
» Do you remember me asking those questions and giving thnse answers, is that
correct?

A. Correct.

Q. So your understandmg was if this deal would go through with \/Ir Lee you

- would not deed him the property but the right to use the beach?’

-24.
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A. That's not my understandmg

Q Okay. .
A, My undersianding was I‘ommy says he was going to take his mother’s house for

himself and let his mother live in this house, So, I says, well, if your mother is going
1o be there, this was as the houses were bem_g built, I said If‘your mother is living
there and she is next to me, I will let her use the beach and keep an eye on‘her as a

friendly gesture.

TR. 292:1-292:4; 292:11-292:14; 292:18-293-5; 293:12 - 293:15;
293118-295:15. .

The Court concludes that there was no binding agreement between the parties, that )
‘miaterial terms were not agreed upon, and that there was no intentior. to be bound by -

alleged material texrms of the agreement,
Mﬂ&ﬁmb er Prom__Law_S ghgol

Q. You were an attorney in 2001, correct?

A [LEE] Yes, sir.

Q. And were you, at that pojnt familiar with the statute of frauds?

A.] did not do much civil work, but I heard about it in law schoal.

Q. Did you know from your law school. days and your limited experience as an
attorney that an oral agreement is void ifitis not capable of being performed within

A. I was not aware of the nuances of the statute of frauds.
Tr 71:17-71:25, 72:10-72:11.
.en ral Obligations Law Section 5-70:

Subsection 1: “ An estate or interest in real pfoperty, other than a lease fora
. term not exceeding one year, or any trust Or power, OVer or concerning real
property, or in any manner relating thereto, cannot be created, granted,
assigned, surrendered or declared, unless by act or operation of law, or by
adeed or conveyancein writing, subscribed by the person creating, granting,
assigning, surrendering or declaring the same, or by his lawful agent,
thereunto authorized by writing, But this subdivision does not affect the
power of a testator in the disposition of his real property by will; nor prevent -

-25-




* 26]

Pl INWUY IV VI LIVIHIA \JUUIIL)’ N/IGIN

. e : p:28

any trust from arising or being extinguished by implication or operatian of
Jaw, nor any declaration of trust from being proved by & writing subscribed:
by the person declaring the same. :
Subsection 2: A contract for the leasing for alonger period than one year or
for the sale of any real property, or an interest therein, is void unless the
contract or somce note of memorandurn thereof, expressing the consideration,
is in writing, subscribed by the party to be charged, or by his lawful agent
thereunto autharized by writing.
Subsection 3: “A contract to devise real property or establish a trust of real
property, or any intetest therein or right with reference thereto, is void unless,
the coniract or some note or memorandum thereof is: in writing and
subscribed by the party to be charged therewith, or by his Iawfully
authorized agent.” ,
Subsection 4: “Nothing contained in this section abridges the powers of
~ courts of equity to compel the specific performance of agreements in cases of

part performance.”

To éatisfy-the statite of frauds, a writing must be subscribed by the party to'be
charged and must designate the parties, identify and describe the subject matter, and state
all of the'essential terms of a comple.te'agfeernent. | -

.The purpose of the statute is stated in Penniman v. Hartshorn, 13 Mass. 87, 90.

”[T}he bargain ’shali be proved by writing, and mﬁt by p'arbl, in order that purchasers shall
notbe Caugh:t up onlocse coﬁverszjx'tion, or that the proof of thé contract sh'au not rest upon
the recollection or integrity of wi messes.”

Where a party has admitted the essential terms and actual existence of an alleg'ed‘
oral contract, the Statute of Frauds méy not be invoked as a defense (C onég‘;Q;‘a Geﬁggl

Contracting v, Peltz, 13 AD 3d 502, 503 [2™ Dept. 2004)).

26-
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The significance of the Statute is amplifled in real estate matters:

"Real estate negotiations are often charactenzed by a geries of
tentative oral agreements between thé parties. The parties are
nonetheless free to decide against entering into the sale, until
the final lerms are reduced to writing, The very purpose of the
Statute of Frauds, as applied to real estate sales,» is to
.distinguish thege provisional “agreements to agree” from the
final, binding contract. [see, _QLCQ.LMMB_QM 74 NY
2d 136, 140 (“(the purpose of Statuta of Frauds is to avoid
fraud by preventing the enforcement of contracts that were
never In fact made.”)]” Sonnenschein v. Rlliman-Gibbons &
Ives, 274 AD 2d 244, 248-249 [1* Dept. 2000].

Agreeing to Agree

Q. The modification that youc dlscussed with the Cou rt what was your understanding of
whathappened (o that dea) and to the monies that you would have paid to the defendant
purshant to that deal? .

A. Anthony was using those monies for wha tever he was using them for and I was paying
help because I was fearful if I did not pay them, the property would be foreclosed on. was
hoping at the end we wowld do an accounting.and I would get what I'put in. [, emphas 8 suppl:ed]

Q. What was your underatanding?

A, ITwould get the house back and reimbursements for any of the payment that Imade.
Q/How did the two of you communicate? :

A. Usually yelling is how we commmunicated.”

Tr. 21!3-21:_12, 21:116-21:20
The ceaseless modifications that the pérties testifind to, real and imagihed, gaverise
to the precise circumstance which the Statute of Frauds was designed to obviate, the so-

called agreement to agree. That iy what resulted from the series of interactions of these

partles

Q. What was your understanding of the negotlatlons and dealings that you had with Mr.

Ciaramella in January of 2005?
A. My understanding was thatmy original deal stillstood. Atthe end, when it was either
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transferred to me or sold, that T would recoup the monies that I invested in thé properties.
Q. ‘Did you discuss with Mr, Claramella modifying the deal whereby you would be
reimbursed for the costs of building and there was a split of profits? ,

MR. BELOWICH: Objection, |

THE COURT: Ovarruled. , . ,
A, Yes, We discussed at some point in that time frame that we could sell both, pay off any
of the mortgages, any of the expenses and then we would split the net proceeds equally,

He would get a credit for the land portion.

Tr at 32:5-32:19.

A mere agreement to égree, oy} which 2 material term is left for future negotiaﬁons,
is unen{orceéblé. 166 Mamazeneck Avg Corp. v. 151 Fast I"ogx Ro agj,‘g,‘_pr., 78 NY 2d 85
[1991]; Farevample, alease ':eﬁn of ”approxim'a'tely twenty ye'a}rs" was déemed too vague
to be enforced in Wg_g/\s socigtes LD . v ‘I_' ehman Brothers Holdings Inc, 7 AD

- 3d316[1% Dept. 2004]. 1n this matter, as we have séen, material terms came and went with

the passing tides.

Accordingly, with respect to the plaintiff"s cause of action for breach of contract, the

' Court finds that the alle ged contract, in its various penﬂutations, was congistently revised, ’
and too indefinite to be susceptible to eriforcement by the | plaintiff.. Moreover, the
defendant’s oblig;ati_ons on the contract -- at all imes up to and 'mclu'din.g‘; the issuance of the
tinal ::ertificatea of occupancy — consisted in t\oto@af awaiting the completion of ;onstmction

by the plaintiff and his contractors, aside from making payments on the mortgage. The
defendant’s breach, such as it was, congisted, not of the sale éf- the property at 1426 Lak;e '

' :Shore Drive. - which Lee was enthusiastically in favor of, evén though it was not part of

the original agreement - but of the retention of the proceeds. But the property that was sold
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to a third party was of a parcel thathlad beén enlargeci, augxﬁented fr_bm a.diff erent pértion
of the pﬁrcel, a circumstance which was not contempla'g;ed in'_th‘e ortginal tfaﬁsaction, Lee
has simply not proven the existence of a valid dnd enforceabie éontract, as circumstances
thanged over time, and the conditions underly'mg the simple-to-understand contra& of_
 May 2001 - albeit a contract with gaping holesy in it -- no longer exiséed. The pa?tiesr
themselves recognized this in the form of their conﬁn.ued discussions as to how to

" ultimately tesolve thé transaction. This was a deal to make_a deal. |
A wordisinorder about thé delay. Although Lee uilﬁmately cbrﬁpléted the projec?,
his excuses for the delay are not'convindﬁé. He has failed utterly to explain why the de-
mapping pfbcess was c%<a]ayed for several years, and as he was ;cting as both legal advisér
~ on this transacton and generai contractor, the Court is not persuaded by his efforts to
blame the architect for the deléy. Ag it was, the architect filed his plans oﬁ N ovembef 7,
2002, but the defmapping plans wére not filed until January 4, 2005, perﬂaps not’

. coincidentally the same day that defendant demanded a meeting with Leeinhis home. The

deQmapping plans were filed by an attorney hlired by .Lee,' no.t by the architect. Lee'admits
_thc;xt the DOB issued stop work orders in 2003 because the properties h;d not been‘
subdivided or de-mapped. The contractor Lo-Long Construction, who was appareﬁtly{ a
substéntial cauée of delva}-r in the final compleﬁorx of the homes, was se]ecvced by Lee,

Elowever, even had there been a binding contract, Lee’s lateness and other acts of
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non-feasance were waived by the defendant, who never ended the project, and who, even

_after Lee failed to maksa payment of the mor tgage, failed to make written demand for these

monies.
Damages

| The defendant, who purchased.a home in 2001 in which he still resides, that was
- situated oﬁ a parcel large enough to be sﬁbdivide@l and developed, seeks damages for
breach of a series of alleged contracts to develop this pafcel. But this claim is based solefy

on a c‘onjectural .assuntprion of lost profits, which fail to survive. serious scrutiny. |
The parties take different p‘erspecﬁves of their dealings together. The piai.ntiff’s view
of this matter is that he performed all of'}'u's obligations under the contract, albeit in an
untimely mar@gr, chiefly ,dulev‘to delays caused by others, and that the &efendant‘has

reaped a windfall as a result. The defendant contends that he sugtained damages due to the

plaintiff's persistent delay and répeéted'breaches ofa seri.es of conﬁaét‘s, all of which were -
freely entered into in consideration of the defendan't’; refraining from b r)'.nging; suitagainst
the plaiﬁﬁff. These aileged damages éonsist of the defeznd'ant’s anticipation of sub_stantial
profits that could have been.generated BOti’l by the timely completion of this real estate
transaction as well as other' pétential transactions that defencdlant was unable to enter into

because, as he put it, he was “burying money in this pit.”

The Court finds little merit in these allegations by the two partics. The defendant’s
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anticipation of profits isb too hyp othetical to be a plausible basis for ah award, evenfhad tﬁe
parties entered into a binding con&act, while, as preﬁbusly stated, the pllavintifffs e%ccuses
for delay are uncon§i11cing in the extreme. Clearly, the élaintiff ﬁegle;ted. thjs,speéiﬂc
project, and his neglect was the chief, though not the sole, cause of the deléy'm completing
it, probably due to his pte-occupation with othgz; projects. However, the defendant has
failéd to demonstrate how hé has been d'a.'mag_ed by the plaintiff’s d_elay, as he has

profitably emerged from the entire transaction. One of the completed homes was sold at

Aa handsome price - especially ‘since' defend.ant paici nothing for the constraction, and
because the sale took place before the real ésré.te implo‘sio.n that bégan in 2008 - while he
remains in sole possession of -the otﬂgr. Two homes arose from the vacant land adjoining
his house withoﬁt any significant expenditures on his part.

- The Court finds 1o ba&isvfc;r an a.ward' ot damages for breach of contract to either,
party, but turns now to thé plaintiéf’s cause of action seeking damages based on principles .

of unjust enrichment.

A&m&m@g&mm

'Q. Can you tell Lhe Court what that document 1s?

A. Yes, this is an email, the original email was from Anthony to mysel.f dated November.
-4, 206. 1 responded to him on November 6, same date, 2006.

Q. What was thé cvent that were transpmng at or about that time?

. A. Once.again the project was very close to'getting 8 temporary CO and I was giving him
an update about a couple of the minor things, about the Con Bdison being turned on and
fhe lights. [ explained to him, if you.see the third paragraph regarding his financial woes,
I am willing to trade his for mine and ‘I have given you everything you asked for, in fact,
I have financed the entire project without encumbering at all.’

231
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Q. Did he deny that you
A.No. ‘
Q. Why not?

A, Because I did.” -

Tr. 155:1 - 155:17.

finan'c“ed the entire project?

In the chpI_?int Lee conteﬁds that he expended ai)proximately $620,000 out of

pocket to construct the two homes, but He failed to furnish evidentiary proof of 'movre thaﬁ

| asmall percentage of thege expenditures, The Courtruled that sprea dsheets, carbon copies
.of checks, un-éndorsed checks and bank ’st‘ate'ment's were inadmissiﬁle evidence of these
expendifures.,Mbreovc:r, Lee’s attempt to rely on a ‘spfea'dsheet that he prepared in
anticip.ah'on of litigation, plaintiff's Bxhibit F, was unavailing, as there was ihcomplete
documentary pfoof of tlje expenditures alleged in it. |

- Althqugh another'sp}‘eadsheet prepar‘ed by the plaintiff, Exhibit H —- which w'as
alleged to be the ‘completion’ of Exhibit F was admitted into evidence without

determininig what weight it would be given, [Tr 150:10-150:18f if, too, is not conclusive

evidence of actual e;(penditures made.by the plaiht:iff, as documentary back up for cértain

| claifned' expenses was not introduced at trial. The Court declines to give it weigﬁt as
- evidence in suéport of plaintiff’s claims of expenditures made on the'prog‘ect.

| At trial, Lee was als;o gbie to show that he péid ‘a tatal of $27,500 to Ciaramella,

apparently as payments on the mortgage, with $3500 of this being payment for a Iafge

screen television set, -
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Time Not So Much of the Essence

[Defendant] “I said, the market dropping is not my problem, you took the seven years to

do it, nat me, So I told him, Tommy, sue me,
I would hke to have sued hi.m but because he wae not available,  had to Wa.it for hm\ to

sue me.”

Tr. 22511 - 225%,

While a promise to forego future litigation can b.onstitutel vavlid consideration, the-
mere fact that the party ',does' ﬁot bring suit for a period. of time is insufficienﬁ absent
evidence that the party’s forbeai-énce was given in exchange for the other’s p‘romiéle to do
some.act or provide so.me benefit. WMRQM 229 :
AD 24 821 [3d Dept. 1>996]. | It is mahifest from the testitnony that the defencié.nt’s
forbearance was motivated solely for the purpose of enabling the plaintiff to complete the
construction, with the i.;r\tention{ tﬂtimately, of obtaining sorﬁe or all the benefit for himself.

Even when the plaintiff Lee failed to make the $3000 ?éyrhents in regular fashion,‘
the defend‘ant continued to conducllhimself asif the agreeméntpersisté d, Eomplaining, bﬁt
always pushing for completion. After Leefled toRlorida, and was ultimately forced tohire
a different contractor to ﬁnjsh the job, the defendant did not abrogate the agreement.

Even after the defendant sent an email on April 22, 2006 delivering an ominous-

~ sounding series of ultimatums [“I will not allow another useless week to pass..! will take
itupon mysélf to have the job firﬂshed..any work not complete;i by thurs 5pm, [ will fake

upon myself to complete...”], which is defendant’s exhibit RR, the defendant acquiesced to

-33-
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Lee’s res,pondihg email oﬁ Af‘ri] 26, 2006vbe.moa.ming his redﬁcéd ecénomic drcumstances
["I'mliving inaone bedroom apartment with my wife and 'th‘.reek kids” ],.p ronﬁsing:speedy.
completion of the project, which he alleged was rﬁor‘e iI.nportant. for his own financial needs
than they were for Ciaramella’s. In defendant’s ‘exhi.bitl DDD, an exchange of email
messages both dated December 18, 2006, the two men discussed marketing and selling the
property. ‘As late as :Apﬂl' 12, 2007, the defendant. discussed punchlist items yet .
-uncompleted, and re;quested information for use in prepating his taxes, while the plaintité
reséonded‘ by requesting that def‘endar.w deed the propefty to the plamtiff or }us wife, and '
discussing the division of tax Iiabilities betweén the two ers'twh_ﬂe partners. Defendant’s

. Exhibit NNN. In Def. Exhibit 55 thé ciefendant explicitly admitted that “1 did not try- to
1mp1y at all that this delay is caused by you, nor do I blame you.” The defendant simply

cannot establish that he took the appropriate measures to cancel this agreement between

the parties, as the evidence is overwhelming that he purposely waived compliance with
any additional monetary contributions by Lee, or with substantial delays, so that he could
sit back, allow Lee to complete the project, and accept the benefits,

Enrj t

Q."What was going on at that time? :

A. Once again Anthony had scld the house, refmanced the ather house, received the
proceeds of the sale of that house, 775 thousand dollars and netted approximately three or
400 thousand dollars, And I am asking him, why dogsn’the be fajr, thatI don’t want to sue
him and why can’s we work this out,

'Q. What was his response when you told him you didn’t want to sue him?

234
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A. He told me to dot my I's and cross my T’s.”
| Tr165:2-165:10,
The plaintiff implicitly urges the Court to Lake judicial notice that houses do nb.t
“build themselves‘ without expenditures by somebudy for labor and maten‘éals. As
Ciaramella’ failed to present evidence that he n';ade these éxpenditurés, the cast o iaossible
| suspects is not large. ”
‘The plaintiff’s cause of action based on unjust eririchment is in the context of his

compleint, the last man standing,

| To prEVéil on a claim of unjust enrichunent, a party must show 1. That the other

party was ‘enriched, At that party’s expense, and 3. That it is aéa:‘nst equity aﬁd good

conscience tovper‘mit the other part-y to retain what is sougﬁt t0 be re;o&efed. Mandarin
Trading Ld, V. Wildenstein, 16 N.Y.3d 173, 182 fzou]

Unjust enrichmeng does notrequirje a wrongfﬁl acton the paft of the party enriched.
Simonds v. Simonds, 45 NY 2d 233 [1978], T’he brincipk; of restitution iabased ona theéry
of qﬁasi-cont’ract, although in fact tﬁere is f;o contr'actlat z;.ll, but an obligation cfeated,by
law because the defenda;nt has obtaine& so:ﬁethiﬁg of Vaiue from the plaintiff under such -
cqutﬁtstances that in equity and good cc‘msciel;\ce he o'u ght not to retaiﬂ 1t Duty, and not.

a promise or agreement or intention of the person sought to be charged defines it Miller

v. Schlogs, 218 NY 400 [1916],
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Althougﬁ the' plainﬁff has suétained a failure of proof in producing actual
documentary proof of his expendit'ure‘s, the défendént’s report of the c'osi: of the
construction to the tax authorities ~ the accu.racyt of which is subject to cfi.minal penaltiesv
- provides a more than adeéuate substitute, based on principles of estoppel.

The déétn’ne of }udicial estoppelis épplicable where, ashere, a party takés a position
in one iegal procéedz‘ng which is contrary'to that which he took ina pribr ;;roceeding,
simply b‘ecauae his interests .hay.e changed, Iies_t;n_ge;_lahd_@ 32 AD 3d. 412 [2d Dept.
2006). The purpose of tae doctrine is to avoid a frau‘d-on the Coﬁrt and a mockery of the
truth-seeking fﬁnction. Having previously énployed the figures derived f?ofn Lee’s Ee::ords

to utilize as evidence of construction costs and basis in order to save hundteéd of thousands

dollars in taxes'; Ciaramella can'nqt'now be permitted to deny. that this sum which he
provided to "thé tax man” was i,nvali'd,v and he is estopped from contending Othefwisc.
Altﬁougﬂ Lee argues that he shoalci receive the. sum of $775,000, ‘the; saie price of
1426 Shoré Drive, as the vahlxe of the services he provided, thisis not an accurate gauge
for the value of his services, as the sale pﬁce to a third party purchaser is notan equivalent.
Having féiled todemonstrate tﬁe existerice of an eﬁforceable confract, that plaintiff cannot

now argue thathe should receive the benefit of this unenforceable bargain, which includes

the profit of real estate speculation. Mcreover, the house in question was sold with

additional land borrowed from the defendant's other property, clearly not a drcumstance
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that was anticipated in the original deal, and the a_c'ﬁ.ial sale i:rice of this aifered parcel is
therefore not an appropriate measure, . |
In a litigatioh in- which the parties rely to such a large extent on tes dmdni'al'
credibility, the Vnon-legal doctrine of death aﬁd taxes cémcs into play. Ciaréme]la has__ﬁlea |
a tax return, subfect to very serious criminal pénalties, averring that the coISt of ,tﬁg
construction was $43i,1 10, Itis significant that this represc:ntaﬁén ‘tn the taxing auth‘or‘itie.s
yig!ded a beneficial tax treatment of substantial benefi.t to the d‘efendanf. There isno other
- credible calculation upon which lthe Court can rely, so in fixing the value of Lee’s services,

and the extent to which it can be concluded that the defendant was unjustly enriched, this

;figure of $431,110 wil! be adopted.
‘a | v-

Little t’nne is warranted in the ciiscussion of those causes of action séeking damages

for fraud, and indeed, plaintiff has made no defense of this cause of action in his proposed
' findings of-fact. which were submitted post-trial,

The' Ccrurt finds no evidence that the defendant ever sought to conceal the fact that
he was selling the 1426 Shore Drive property from Lee, and indeed, the plainﬁff urged him
.t.o dosoin view of hig own fl;nan cial difficulties. Tis objections were limited to the fact that

the defendant thereafter cut off contact with him, and retained the proceeds. Sirnilarly, the

- evidence that Claramella surreptitiously leased the 1428 Share Drive home i$ lacking, or

even less probably, the contention in the complaint that the defendant defrauded Lee by

-37-
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adaing Selvaggi ag ar owhér of 1430_ Shore Dfive,_- a tranvsactlioni.n w}d:c_h.Lee' par’dciﬁated.
. The fraud causes of action in the comp_la‘in_t' are dimﬁiséed. |

The cause of action segkixmg thg rifnpres'sio'n of an _equifat{le lien on 1428 Shore Drive
is without merit, as thete was no confidential relation-ship b.et'w.egﬁ tl;ie péirlties, no proof
that Ciaramella owed Leé,a fiduciafy “duty, and no agre'eiﬁent that the preinises would be
held as security for the o,ing.'ati.o'n-. Home Federal Savings 5; Loan As &n..\g. _PQ.Q:;S‘ tar
Heights, 70 Misc 2d 118 [Sup Ct. vKin‘gs County, 19'71,]; 'Ihe'?lairiﬁff repea{edly viewed the.
two homes as interchangeable, and there was no agrecmént at any .ﬁme that this specific
property, 1428 Shore Drive, would be held as secxlxrity for p"aytﬁeht of his profits under the
deal: Thé absence of a c;o:mfidehtlal or ﬁauciary relationship 18 'simil,a.rl y fatal to the cause
of action based on a c'ox{s'tructivve trust; ds well as the claim for an-accéuntﬁag. Mg'ndg.] v,
Hewitt, 161 A.D.2d 849 [3d Dept. 1990); Kaminsky v, Kahn, 20 N.Y.2d 573 [1967].

Q. Now why was the agreement that you just described not formalized in writing?

A, Tommy told me thatan oral agreement was as binding as any written agreement, When
Tasked him about me getting a lawyer, Isaid, should T use Peter? Fle said, you don’t need
any other attorrneys it is another expense for you. I am yaur attorney, [ have always been
your attorney. He says, 1 don’t foresee any problems. Let’s move forward with this.

Tr. 199:24-200:6,

The parties doubtless had reasons of their own not to commit any of these

agreemente to writing, except for what diplomats refer to as”frank exchanges of views’ in

their emails. The Court dismisses any noton that defendant Ciaramella was an innocent
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lamb led astray by his lack of a coLlege,eagcation and in‘iélicit trust in.his attorney. Bq'th
parties‘-chose to conduct busine_és in this tnanner;, and the plaintff, who,adrrﬁtted that his
civil pracﬁce was imited during the ime he wés aﬁ attofney, séems tc’v vﬁaye'beliefed that
he could protect his investment by filing mechanics liens, a Jrﬁsapprehenéioh that was
dispelled by Justice Suarez in his carlier order. What' resulted was .a text book
'Aemonstration o;f why th.e Statute of Fraude has end,ﬂred.'

As previously noted, the defendant Yolenda Seivaggl has nothing to do with this

cage aside from being the legal holder of title for 1430 Shore Road. Lee requested that the

Court rétain jurisdiction over her to compel };er:té deliver an éaéement to a portion of 1430
Shore Road‘ for the b%;ncfit of 1428 Shote Road and to ensure access to fip‘arian and be‘ac‘h
front usage, and to the extent there is a d'eficienc.y owed by (Iiaramella to Lee, to compel
a sale of 1430 Shore Rngd to satisfy tha;f defiéiency.l As this Court uees nb grouhds for
g*fanti.ng any relief pursuant to those claims made by plaintiff Lee, the complaint is
dismissed in its ent:‘;r‘oly as against defendant Yolanda Selvaggl,

The Court finds that the plaintiff has established that the defendant wag unjuétly
enriched in the sum of .‘527,500, which the plaintiff demonstrated through e@emﬂary proof

‘ th athe paid to the défon dantor on his behalf, together witﬁ the further s-um 0f$413,110.00,

which defendant utilized as proof of the actual costs of construction and which is binding .

upon him on p'rinciples of estoppel, for a total of $440,610.00. The other claims of the

-30.
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plaintiff and the countercla’ifns of the defenaant are dismissed for failure fo s'ulgpéré same
with evicientiax_y proct, |

The Clerk of. the Courtis directed to enter judgment infavor of plainttff Thomas Leé‘
and against Defendant Anthony Cigramella on his cause of action for unjust enrichment
in the sum of $440,610.00. togefher with statutory interest; beyond this the comp'iaint gnd |
all countell‘claimsére dismissed. |

This will constitute the decision and order of this Court.

Dated: October27_, 2011 .

) '. - ...A,': .. - / -
Bronx, New York : FHoward H, Sherman.




