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t 
SUPREME COURT OF' TIU: STATE OF' NEW YORK 
couN·rvoJt~RICHMOND DCM PART 3 

7296-7304 REAL TY CORP. and 
NICHOLAS A!'.'TONELLI~ 

STJ<:VEN GUASTAMACCJA, 
Cr\THERJNE GUASTAMACCIA, 
VITO LENTINI. 
ANNE1TE l.ENTINI, 
COUN'fR\'\VIOE HOME LOANS, 

Pfai11d/fo 

HCI MORTGAGE alkla HOME CONSULTANTS, INC., 
EAM LAND SERVICJ<:S, INC., 
LOUIS CANNl73..ARO. 
ST[VEN DECKER. ESQ., and 
DECKER, DECKER. DITO & INTt:RNICOl..A, LLP. 

Papen 
Notice of Motion and Afflda\'its Annexed 
Mt'morandum or Law in Support of Motion 
Notice of Cro1s·Motiou and Affld1wit1 Annexed 
Memorandum of Lal\ Jn Support or Cro11-Motlon 
Reply Memonandun1 of La"~ 
Edlfbils 

The 

I nd~x No.: 100705/08 
Motion No.: 010, OU 

DECISION & ORDER 

HON. JOSEPH J. MALTESE 

iSYmlJered 
I 
2 
3 
4 
5 

Attached to Papen 

to rcargue and order Hus court May l O. 11 which di'.)111i&k'd too 
plaintitfa • cause of acrfon 

n<>t 1m:ud1t111n,eottSIV 11u.:m1••!.:1rm the claim when it dismi~cd plaimiffs • 

milrepresentation. Contrariwise. plaintm: .. ' reargumcm arguing that 
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this court erred in dismissing their claim negHgent misrcprcscma1iun. Upon reconsideration 

EAM's mrmon 1s granted. and the plamtiffs' is demed. 

EAM originally mt,ved to dismiss the ptaintit1s' complamt punltuant ro 

CPLR § I l la)(7) arguing that the complairu to state a cause of Alternatively. 

EAM requcsred ttuu the cou.rt treat thi.s motion to dismiss as one for summary judgment The 

court's originaJ decision indicaled Uun it would consider EAM 's n-iotion as one [O dismiss, rather 

ilmn for inmunary judgment However, the court erred when in the first decretal paragraph it 

ordered that EAM's motion for summary judgment was grantt"d in the cause of action lbr 

negligent inisrepresenh1liun. Additionally, the May 10, 201 I dcciswn granted the plaintiffs' 

cross-motion in serve and tile an amended complaint. The amended c<:>mplarnt amtexed to the 

plalnti ff s' stated in pertinent part: 

EAM, in connection with the 
prepar<..'d title rept}rts for the 

Ihal the title stali;,'d that 
ifLi;ured and thus. Plaintiff had 

was the 

Thal the requirements in EAM 's title were intcnht>nafly 
tWcrlouked, recklessly overlooked and/or ignored by EAM. HCl 
imd Countrywide lo further the fraudulent M1:1rtgagcs and transfers. 

·i I, That the requirements for closings ct1maincd in l!AM 's title 
reports were intentionally overlooked, recklessly ovc..-rlt.1t.1ked 
andior ignored by EAM. HCJ and Countrywide to further the 
fraudulent Mortgage transfers. 

, nun Dek11dant EAM reprc.-sente<l it had perfomied an accurate 
and title examiruuion and provided an accurate lillc n.,,ort 
and pcrfom1ed proper clearance procedures but failed to do so. 

That the fraudulent actions \\'ere recklessly (lr 

ncgiigernly disregarded EAM, provided substa.nttal aid in 
""""'"''"" the fraudulent the nrrlrn•-n 

[* 2]



Office of the Richmond County C1erk - Page 3 of 6 12/2/2015 2:33:15 PM 

44. In addition 10 the allegations set 11.mh above and m the 
com1llaint(s) again.st EAJ\.1. EAM cmnmiued the fhlinwing 
wrongfo I 1.'.nndw.:t: 

i. EAM overlooked or ignored its srated requiremenls to be 
providt..~ with Ct"lpies lJf prior contracts for "no 
ci::tnsideration" deeds~ 

ii. Failed to obtain valid cenificates incorporation; 

di. !;ruled to verify '<'llidHy of certificale of incorpc.,ration if 
n.-ccivcd; 

i\·, Failed to obtain valid corponm: resolutions~ 

v. Failed ro obtain any by the 

vi Fm led to obtain "''c''""'"'''~ that the signarpries had 
tlutlmrity to sign documems; 

vii. lmpm1>erly and falsely prepared the transfer tax forms 
;md filed same with the county clerk; 

ix. Failed to determine wht'1hcr transactions were purchases 
or refinances: 

x. Fuilcd to verify the owner of the property; 

xii. Produced tilic r'-,X•rt!I in th1: corporate n11mc while the 
loan and deed went to individuals: 

x.1iL Failed to obtain proper cc~rporntc acknowh.'tignu::nts; 

nv. Failed to verify payoff o existing mortgage; 

x.v. Failed to obtain affiduvits disclosing prior conveyances 
as per title report; 

3 
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documcnL'i required m lidc 

f ndicah.-'d that Amboy was prcv!ousl)· sold by the 
corporation yet proci..'ed tale f(Jr the propt"ft)' \\'ithout 

E1ikd t~i address or clear the rt.':Corded notu:c uf 
lend in~; 

xix. Ct1nspired with Kapsali.s. Guerr-' and the Guastamaccia 
and Lentini defendrutts to defraud Plainliffs of their 
propcny and aided and abetted said fraud: 

xx. Failed tu follow reasonable Industry t1tle dosin!:! 
standards; 

xx!. Breached its dutie$ to Plaintiffs. 

On the May 10, 2011 decision ordered summary judgment gmmed when 

a motion dismiss without ever indicating that it would treat tht: pending motilm as 

one summary JUd~ment. mth(.~r than one lbr dismissaL Furthermore, 1t 1s dear that the May 

A to 

to reargut~ pt1rsmm1 10 CPl.R g: 

is properly granted upon a 

I are addressed to the discretion of the coun. 

thut the court \wcrlOtlked or 

m1s..1pprchcn1fod 1hc facts an.! tor the law or mistakenly arrived al tl<; earlier decision. Even in 

situalfoni- in whkh the critt:ria for granting a reconsideration motitln are not technically met, the 

f.'Ourt n.•um1s tl1:;(1b1lity to grant such a ffm!ion when it is 1.kemcd appmpnatc. 1 In !his case given 

the conflicting standards of review between a mot.ion to dismiss punmam to CPLR § 11 (a}(7), 

v. S & W Hi>al~~· 
fl Dcp'I 1986}. 

16 AD3d 729, [3d Dcp't 2005]. 

4 

also. Pinto v. f'inlo, 
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a motton summary judgment pursuant w CPL R § I 2 this coun. grants reargument 

open and ongoing and therefore it was 

inappropriate to t.'{mw.n EAM's motion to summary judgment 1md grant the same with respect to 

the plaintiffs' claim fpr neglig"'nt misrepn .. -scntath.m, 

On a mo1ion to dismiss a complaint pursuant to CPLR § 3211 (a)(7) for failure 10 state a 

cause uf action, the court must accept as true the tllL"!S allcgt,•d in the pleading and suhmiss1ons in 

opposicmr1 to the morion, and accord the plamuff possible inference.~ In this case the 

causes l'if a..:tion m~gtigencc and ru:gligcm misrepresentation must both be dismissed. 

Appeals m 

were made 

Here, the amended complaint fails to allege 

J UC held that" .. on 

the complaint does not 

plaintiffs would rely on thcm:·i 

on the pan of the plaintiffs. 

Therefore, lhe pluintiffs' claims sounding in negligence a11d negligent misrepresentation mus! he 

dt.smissctl. 

Accordingly atler allowing the reargumcm lhe ph1intiffs and EA~'I and having 

this co\ut's and order May l 2011, ic i.s hereby: 

ORDERED, that II oct:1sicm 

and 

EAM land 

to dtsmtis.s, the plaintiffs' 

sounding in 

· and il is further 

4 St't', Kt•vin Spt'llt't? & Sons, Im:. 11. Hoar's !lead Provi.Yions, Co., 5 . .t\D3d 352, [2d Dcpl 
2004]. 

1 15 NY3d 370, 372 fWHn 
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ORDERED, that the remaining parties s.h1~ll return to DCM Part 3, 130 Smyvcs1un Place, 

3''1 Floor, on December 7. 2011 at 9:30 a.m. 

ENTER. 

DATED: Oclober 19, 2011 
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