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A; an L4..S Tem1. Part 2 of the SL'l)fClne: Coun of the 
State of Nc:w York. held in and for the County of 
Kings. al the Courtbousc. at Civic Center, BrookJyn, 
New York, on the 3,.day or February, 201 I. 

l' RESENT: 

I ION SYLVIA 0 . .HINDS-RAOlX. 
Juitice . 

• • • • • . . . . . . • . • . • . • • • • .. • • .. .. • • • . . . . . ·X 
A'l;Ol\E.W FELNSTEIN A.~o l..J.trioA COHP.N. AS Co 
AD\tlNISTRATORSOfTHE ES'TATt OF FRA~CES 
Ftl:O.STEN ANO ANOUW FEl-.:ST£1l\ ASD l.JJ\'t>A 

C01rf~. ISOIVIOU/tU Y. 

i>laintifrs. 

• ::igains.1. 

NOflWSOIAN CttRIST£AN HOME & H£AL1'H CENTER, 

NC .. IRA Hoctt'NDcR, M.D .. El.~f' OR£X1.t•, M.O., 
U:.vKt.'(.liF.st. M.D .• AND 0LE.,.A KSOVR£Lt, ~1.0., 

Ocfcndona. 
···· · ··· --····················-····X 
The fol!o~1ng paners numbered l to (t read on this morion: 

Notice of i\<lotion!Order to Show Cause/ 
Pe1ition/Cross ~{Olion and 
Affidavits (Affirmations) Annexed ________ _ 

Opposing Affidavits (Affinnations) ____ _ ___ _ 

Reply Affidavits {Affirmations). ___ _ ___ _ _ _ 

----~Affida\•it (Affi.rnlahon) _____ _ _ _ 

lnde.' No.157/09 

fil!m Numbered 

1 • 4 

5 

6 

Upon the foregoing paper>, defend>m T ,ev Kocher, M.D., (Dr. Kocher) moves for an 

order, ptm;11an1 10 CPLR 321 1 (•) (5), dismissing the eomplainl of plaintiffs Andrew 
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Feinstein and Linda Cohen, a:s co-administrators of 1he estate of Francis Feinstein, in its 

entirety, wi1h prejudice, ~s ;;igni1tst Or. Kucher. 

BAckWJind.. 

On February 6, 2006, plaintiffs' decedent 74 ycu--0Jd Francis Feinstein was admiued 

ro the Assisted Living FaCJliry at the Korwcgian Chnstian Home (Norwcgian}loca1ed in 

Bl'OQkl)'Tl, New York. Shortly ofter Ms. Feins•cin's admission, Dr. Kucher wos requested to 

pro,,.ide a psychfa1ric consultt1.11on. The record reveals that he sa\v Ms . . Feinstein on several 

occasions from February 15, 2006 through Juno 28, 2006 and prescribed various medication 

during that time, with the last medication order occuning on Juno (4, 2006. 

On June 16. 2006, plamtifrs decedent was ta~en out of Norwegian for an outside 

consultation \\'ith J)r. E1Jen Drexler, a neurologist. Follo\ving this const11talion, Dr. Drexler 

iss'Ued orders changing Mrs. Feios1cin' s medication$. These me<iicalion orders were 

i1nple1r1cnted by the staff at Norwegian. On JulyS, 2006, [v1-rs. Fcinstei11,vns found lying on 

the Ooor next to her be<! and was taken to Lutheran Medical Center wt th a head injury. She 

never rctunted to l\1onvcgia11. She died on September 14~ 2007 of causes unrelated to Ute­

fall. Thcte"aftcT, plaintiffs commenced the instant action 3lfcging negligenee and medical 

malpractice as agajnst Dr. K.uchcr. 

Dr. Kueher's Motjon 

Or. Kucher moves for on order. pursuant co CPLR 321 1 (a) (S), dismissing the 

complaint in its ent1rt1y, \vi th prejudice, :is asscned against h11n. Dr. Kuchcr argues 1ha1 he 
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las1 treated ~1s. Feinstein on Junc28, 2006 and that the summons and comploin1 \\'aS not filed 

unti l January 5. 2009. which he contends. is after the starute of limitations had expirc<l as 

against hirn on December 28, 2008. He fiinber argues that the last time th~• he issued any 

medico1ion orders for Ms. Feinstein was on June I 4, 2006, afLer which, on June 16, 2000, 

Or. Drexler beg;1n t~ting her. 

Cf•LR § 214-:.t requires th:tl an action for medical practlc:c be commenced \Vi thin two 

years and six months of the act, omission or failure complained of or Jn.st u-ca1mcnt where 

there is continuous treai.ment for the same illness, injury or condicion which gave rise to the 

said act, onlission Or' failure , .... ft.t, action for medical malpmctice musl be cornnicnced 

"ithin 21'. ~rs of the date of accrual (CPLR 214-a). A claim generally accrues on the date 

of the alleged wron(:ful ac1 or omission (Nykorclruck v Henriques, 78 NY2d 255). 

A dcfaidanl whoseeksdismissal ofacomplaintpursualll to CPLR 3211 (a)(5)on the 

gl'Ollnd th:.\t it is baJTcd by lhc statute of linlihlLions beors the initial burden of proving, prima 

facie, ~t the time 1n which IO commence •n action has C."J'ired (see LaRocea v D«R1cco, 

39 ADJd 486, 486-487 [2007); Gravel v Cicola, 297 AD2d 620 [2002D. The burden then 

shifts to the plaint1fT10 aver cvidcntiary facts establishing that h1s or her cauu of action falls 

within an exception t() 1hc ~tarutc of1in1itations, or raising ?D issue of fact as to whet.her such 

•n exccp1ion applies (see LaR0«a, supra; Gravel v Cicola, supra at 621). 

Jn support of l\is motion. Dr. Kuclltr subrnits an aftidav'it in which he states: 

·• I treated Ms. Feinstein as n consultant :it Norwegian ... I am 
not ernplo>-·cd by Nor\vceinn. . . Wllcn l trcal residcntS a1 
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Norwegian . . . I bill the res idents• insurance caniers or 
Mcdicare/Mcdicnid. J do not receive uny payment diroc1ly from 
Norwegian . .. I last treated Ms. Feinstein on June 28, 2006." 

Or. Kuchor's affidavit also recoun~~ that be last issued a medication order for Ms. Feinstein 

on June 14, 2006. He further stote.~ that Dr. Drexler had begun treating .\its. _Feinstein on 

June 16, 2006 and had issued orders ch~nging her mcdi~tlons up t09 :ind including on July 

3, 2~. W1m this affidavit, Dr. Kueher has established tha1 his trcanncnt of Ms. Fcins:cin 

ceased on June 28, 2006, and, 1hus, that the time in which to bring a claim against hhn 

sounding in medical malpractice ceased on December 28, 2008. Thus, he has demonstrated 

that the claims assened against him "·ere. time bart'cd. The burden now shifts to plaintiffs to 

establish thflt 1he cause of actlon falls \Vi thin ::in exception to the st.01utc of li1n1tations. or to 

raise an issue o f fact as to '""hechcrsuch an exception opp lies (see lallocca v De!?icco, supra~ 

Gravel v Ckola, supra at 621 ). 

Jn opposition, plainti rTs contend that the testimony of Denise l'ozio, RN, who was 

product;(! us u \Vicness on bchal r of ii\1orwegian, reveals thr-tc Dr. Kuchcr \Vas a member of 

Norwcgia.n 's staff and \Vas chc psychiatrist assigned [() Ms. Feinstein on the date of her 

admission 10 the facility. fhey 3ISO point to f\1s. Fazio 's testimony th3t ).1s. Feinstein 

remained under Dr. Kueher's cnrc until her date of discharge from Norwegian on July 26. 

2006. In making this claim they note that Ms. Fazio testified !Mt, although Ms. Feinstein 

\Va$ transferred to Luth=n Medical Cente.. on July 9, 2006, and never returned to 
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Norv.iegian. her Ole and bed remained open pursuant to rcgul<.ltions until her discha.rac on 

July26. 2006. Accordingly, pla1n110s contend that this action, was timely tiled on l•nuory S, 

2009. Addi1iomdly, dley point to Fazio's testimony that Dr. Drexler did not take over 

Ms. Feinstein's care because Dr. Drexler was a neurologist, while Dr. Kuchcr was • 

psychiauist. 

The coun disogree.. Dr. Kuchcr ha• dcmonstr.ned, through his affidavi~ that he 14St 

L-rca.tcd Ms. Feinstein on June 28, 2006 thus the statute of li1nitations to assert any clairns 

sounding in n1cdical 1naJpractice as against hini expired on December 28, 2008. Moreover, 

•careful reading of .'Vis. Faz.io's testimony at p•ges 573- 515 reveals that she <csti!icd as 

follows: 

Q: So wo..ld Dr. Kuch« have been at the facility checking on 
p3tients that needed his assistance some time bctweeo the 28" 
and the 9" of July? 

A: No. 

Q: So w<>uld Dr. Kuchcr have been on the pl'<."111iscs on any kind 
of regular basis to visit with patients and J don't meanjusl Ms. 
17cinstcin; he is on staff, CQn'CCl'? 

A' That's correct 

Q: He 'vouJd come c\•ery lwo \\ICC' ks or as needed to check in on 
pnlicots, COJTecl'! 

A That's C<'m:ct. 

Q: And one of the patients he would chock in on is Ms. 
Feinstein~ is th3t correct? 
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A: That's corrcctbu1 I didn'I understand you J wasn't sure wh.11 
you mca..ll. 

Q; One ofilie pa1icn1s he would check in 011 was t>..fs. Feinstein, 
correct? 

A: The 28" was the las1 time he saw her. 

Q: Subseqi:cnt 10 lhe 2s•, did he visi1 the hospiwl again, 1101 for 
Ms. Fcinstci1l in panicular, did he nlake bis "'ay back into the 
hospital on a two \veek basis? 

A. Do )'OU rne:is the assisted Jiving'? 

Q: Yes, I said hospital, i'm sorry. So he '1.1.'0Uld ha,,.o mode 
another visit to the assisted living facility? 

A: Yes. 

Q: And al thot lime he would run through and sec who he hod to see that day. 
correc1? 

A: Thae's correct. 

Q: And if Ms. Feinstein wosn'ton the litigation [liS!], he wouldn't see herthat 
<by; is that correcl'? 

A: That's c-0rrcct. 

Q: Otherwise. he \Vas there to sec her if her n:tme was put on the list, is that 
correct? 

Moreover, Ms. F~io testified that it wos Or. Drexler who had issued medication 

orders for Ms. Feinstein on June 16"' and up until July 3, 2006 and that these orders were 

being implemented by Norwegian s1nff. Accordingly, plain1iflS' assertion th>I Faziotcs1ified 
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tMt Kucher did n()( S!Op tt"caling ~1s.. feinstci:1 in his role as her assigned staff ps)dllauist 

until the '1imc of discharge on July 26, 2006 is belied by the testimony cited above. 

i\ccordingly as Or. Kucher has made a pri1na facie showing , lhnl so much of the 

complaint insofar as asserted against him concerning aUeged malprnccicc committed by him 

wns time barred (see CPLR 21 4-a) and plaintiffs have failed to cstoblish that the cause of 

action falls withi-n an. exception to the statute of limitations, or to raise an issue of fact :is to 

whether such an exception apphcs. 8Mcd upon the foregoing, Or. Kuchcr's motion seeking 

an order dismissing (he complain insofar ai:. asserted against him v.~th prejudice is granted. 

This: AClion is severed accordingly, and it is further 

ORDERl'.D, that the coption is amended to reod a• follows: 

........... 4 - 4 4 4 4 - - - - - ..... ..................... x 
Andre"' Feinstein and Linda Cohen, ns Co­
Adm1nis-1rn1ors of lhe Estate of t-~ranc:es 
Fc1M:tcin and And:ew Feinstein and Linda 
Cohen. Individually, 

Platnti!Ts, 

.. against -

Norwegian Christian Home & 1 lealth Center, 
toe. an<l Olcna I<sovreli. M.O .• 

Defendants. 

HON. SYLVIA 0 . HIHOS-RAOIX 
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