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Fe T\ also seek to restram and enjom the respondents from cor ductmg any actuvutles on
, \\\ behalf of the Ilmlted partnership until they can demonstrate good standmg w1th the



State of Delaware, pa'ymeﬁt of the initial capital contribution, and the authority granted
by the General Partnership for Robert M. P~bin or Barry Pomerantz to manage its
affairs.

The respondents oppose the petition and cross-move to dismiss pursuant to
CPLR §3211[a]. They seek to dismiss the petition as to Robert M. Rubin and Barry
Pomerantz on the grounds that their removal as officers of the General Partnership is a
violation of DRULPA and the limited partnership agreement. Robert M. Rubin and
Barry Pomerantz claim that the petitioners do not have standing or privity of contract to
obtain the relief sought in the petition. They seek to dismiss the petition pursuant to
CPLR §3211[a][10] on the grounds that the petitioners have failed to join necessary
parties from the genaral partnership that are necessary for removal of officers.
Respondents seek an Order pursuant to CPLR §6313[c] setting an undertaking to cover
any losses that may incur to the limited partnership as a result of either the interim or

injunctive relief.

The criteria for relief pursuant to CPLR §7502 [c], requires a showing that the
arbitration award would be rendered ineffectual without a preliminary injunction. The
movant seeking a praliminary injunction pursuant to CPLR §7502 [c], is required to
demonstrate that the factors required pursuant to CPLR Article 62 and 63 concerning
prejudgment preliminary injunctions also apply to the petition (See, Erber v. Catalyst
Trading, LLC, 303 A.D. 2d 165, 754 N.Y.S. 2d 885 [N.Y.A.D. 1* Dept., 2003]; Interoil LNG
Holdings, Inc. v. Merrill Lynch PNG LNG Corp., 60 A.D. 3d 403, 874 N.Y.S. 2d 439
[N.Y.A.D. 1°' Dept. 2009]). In order to obtain injunctive relief in aid of arbitration the
petitioners must meet the three pronged analysis and show, (1) a likelihood of success
on the merits of the dispute to be arbitrated;(2) irreparable injury absent the granting of
the preliminary injunction;(3) and the balancing of the equities is in favor of the movant
(See, Koultukis v. Phillips, 285 A.D. 2d 433, 728 N.Y.S. 2d 440 [N.Y.A.D. 1*' Dept. 2001]).
Injunctive relief is not the basis upon which a party may commence proceedings that
are collateral to the arbitration. Judicial supervision should be minimal and no more
than ancillary to the arbitration proceeding (See, Koob v. IDS Financial Services, Inc.,
213 A.D. 2d 26, 629 N.Y.S. 2d 426 [N.Y.A.D. 1* Dept. 1995] and Matter of Nationwide
General Ins. Co. v. Investors Ins. Co. of America, 37 N.Y. 2d 91, 332 N.E. 2d 333, 371

N.Y.S. 2d 463 [1975]).

The respondents claim in the cross-motion that the petition is now moot
because the deal to purchase shares of Solar Thin Films, Inc. (hereinafter referred to as
“STF”) is dead and neither Robert M. Rubin or Barry Pomerantz will pursue any further
transactions concerning STF. Pursuant to a letter of agreement dated March 23, 2011,
two individuals that offered affidavits in support of the petition, David Salomon and
David Skriloff, were made managing partners of the general partnership (Cross-mot.
Exh. A). The letter agreement states that Robert M. Rubin agreed to no longer serve as
one of the two limited partnership representatives on the advisory board dealing with
Solar (German Company). The respondents provide a printout from a Delaware
website that indicates there are no longer any outstanding taxes due and the General
Partnership is in gocd standing (Cross-mot. Exh. D).

The petitionerss have submitted a demand for arbitration and declaratory relief,
and a statement of claim dated February16, 2011, to the American Arbitration
Association (hereinafter referred to as “AAA”)(Pet. Exh. 1). The statement of claim
seeks relief in the form of an award, “(i) removing the General Partner from the
partnership; (ii) designating an unaffiliated limited partner as interim general partner of
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