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SUPREME COURT - STATE OF NEW YORK 
LAS. PART 39 - SUFFOLK COUNTY 

PR E S EN T: 

Hon. DENISE F. MOUA 
Acting Justice of the Supreme Court 

--------------------------------------------------------------X 

STATE FARM FIRE & CASUALTY 
COMPANY a/s/o HELEN MINCONE, 

Plaintiff, 

- against -

SPEEDY REFRIGERATION, INC. and MIKE & 
MEYER CORP., 

Defendants. 

--------------------------------------------------------------X 
MIKE & MEYER CORP .. 

Third-Party Plaintiff, 

- against -

PIJJL'S APPLIANCE REPAJR fNC., 

Third-Party Defendants. 

-----------------··---------------------------------------------X 

MOTION DATE 1-27-1 7 (002) 
MOTION DATE 3-31 -17 C003) 
ADJ. DA TE 4-28-17 
Mot. Seq. # 002 - MD 

# 003 - MG 

LAW OFFICE OF STUART MARKOWITZ, P.C. 
Attorney for Plaintiff 
575 Jericho Turnpike, Suite 210 
Jericho, New York 11753 

LAW OFFICE OF STEWART FRIEDMAN 
Attorney for Defendantsffhird-Party Plaintiff 
I 00 Will iam Street, 9th Floor 
New York, New York 10038 

PENINO & MOYNIHAN, LLP 
Attorney for Third-Party Defendant 
1025 Westchester Avenue, Suite 403 
White Plains, New York 10604 

Upon the following papers read on these motions for summarv judgment ; Notices of Motion and supporting papers 
I - 27. 28 - 33 ; (1111d after hear i11g eon11:scl in :snppor t a11d opposed to tire nrotion) it is. 
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ORDl: . ."RI:.'/) 1hat 1hc motion (seq. 002 l by plai111i ffS1a1e Fann Fire & Casually Company. as subrogeL' 
of I kkn lint:one. and the mot inn (seq. 00]) by third-party defendant Phil's :\ppliarn.:c Repair. Inc .. arL' 
(\lll::>\llidated for purposes or this determinatinn: and iii-\ 

ORDl:.:RED that the motion by plaintiff State Farm Fire&. Casualty Company. as subrog.ce ofl k len 
ivlim:oi1e. l\.>r partial :-: unrnwry jutlg.ment in its f';,l\ or as to del\.:ndrnH Mike & Meyer l'orp.'s liability is 
de11i1.:d: and it is rurlher 

ORDl:.RI~·/) that the motion by third-party defendant Phil's Appliance Repair. Inc .. for summary 
j udgment dismissin g. the third-purty complaint is granted. 

Th is action was commenced by plaintiff St.lie Farm Fire&. Casualty Company to rc<.:over monies 
paid. IO its in:;ure<l. I lck n Mincone, for property damage she sustained due to a fire on November 24. 20 11. 
as a n.:sult ol'dekn<lant Mi kc & Meyer Corp. ·s alleged negligent repairofhcrclothes dryer. Defendant Mike 
& Meyer Cc1rp. brought a third-party claim against Phil' s Appl iance Repair. Inc. , for common law 
indcmnilicauon, alleging that Phil's Appliance Repair. Inc .. installed the dryer in question. Upon consent 
of all parties. a stipulation or discontinuance. dated July 13. 20 16, was filed with the Court on September 
12. 2016. dis.:ontinuing all claims against Speedy Refrigeration. Inc .. with prejudice. 

Plai111 iff .'tate Farm Fire & Casually Company (State Farm) as subrogcc or I lelcn Mincone. now 
mo\·es for na ~tial summary judgment in its favor as to Mike & Meyer Corp.'s liability. State Farm argues 
that Mike & \!lcycr Corp. (M & M) negligently performed repairs to Ms. Minconc· s home clothes dryer. 
km.ling. to a lire or, in thc alternative. that M & M is liable pursuant to the theory of res ipsa loquitur. In 
support of it!i unopposed motion. Stare Farm submits. among other things. copies or the pleadings. an 
anidavil of'! homas Karn. an affidavit of J. Pablo Ross. a copy o r an unsworn .. lire investigation report:· 
a copy or an unsworn forensic engineer's report. transcripts of the parties· deposition testimony. a transcript 
ol'thc deposition testimony ol'nonparty witness Gina Titus. and a transcript of the deposition testimony or 
nonparty wi111css Terencc McNally. 

Third ·party defendant Phil' s 1\ppliance Repair. Inc. (Phil's). also moves unopposcu for summary 
judgment in it s favor on thc ground that it owed no duty to third-party plaintiff M & M. In support or its 
motion. Phi 1 ·-; submits rnpics or the pleadings and an anidavit ol' Philip /\ , ·erhuch. 

I lclen MinconL· tcstilicd that ('In the dale in que<.tinn. al appro\'.imatcl: 9:00 a.in .. she ''as in her 
IHll11l'.S kitch..:n. preparing Thanksgi\·ing dinner \\hile three or her "i' daughters \\Uh:hc<l the l\h1c: ·s 
I hanJ..sgi\ in~ Da: parade on tele\·ision. She slatcd that she placed a number of itcms in her lwml'·s clothL·s 

dryer and initiated a timed drying cycle. Mrs. Mincone imJicatcd that the dr:er \\as not drying hl'r clotllL·s 
rnmpktcl) \\hL'll she -.ct it wan automati<.: tlrying cycle. so she \\a-; forced to use a time<l cycle bo1h on the 
dalL' i11 q ucsl ion. and 011 pre\ ious dates. Shc 1esti lied that the drycr in <.1rn:s1ion \\as purd1ascd a ppm~ i mate!: 
li\c :cars pri•lr to the incident. \\hen the hon11.~·s origin.J dryer. insta lled in 199..+. ceased operating. She 
e\pl<1 incd tlw prior 10 purchasing the dr: er in question. she hi red Phil's .i\ ppliance Repair. Int: .. to allcmpt 
t1'I Ii~ the origi1wl. She staled that thc nceuc<l repairs \\'ere too e:\pensi\c and that Phil's rl'commended shl: 
pun.: lwse a Ill'\\ onc. Mrs. i\lincom: tt:stili<:d that Phil' s informed her that it could ··get Ith-: rn:"· dryer! l(ff 

I her] and inst tll it l(>r us ... so she purchas<:d it through that repair wm1x111:. Sh<.: stated that ··10 I lier I hl'sl 
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recolkction.·· Phil's installed a Ill'\\' Whirlpool Dryer in hc:r home. I f(me,·er. in u suhsc:quent tkposition. 
/\1rs. Minconc.: testilied that she bdic.:,·ed she: ··mid jPhil"s l \\'hat \ \ C \\'anted. and lie said he ClHild gi.:1 a 
Jiscount from f>.C. Richan.1. ·· nnd that she ··think I sj I Phil"s! purchased the dryc:r for us'' ith a disrnuni.·· She: 
indicatc:d th 11 she docs not rc:mcmbcr if an c:mploycc or Phil"s or P.C. Richan.l irnaalled the ne,,· dr)cr. 

i\lrs. i\li11c\ll1c testilic:J that at st>rnc point prior to the incidcnt in quc::;tin11. the: \\' hirlpool dry..:r 
stnppcd ''orking.. but that lll'r financial situation was such that she could not afford tn ha\'e it rqJuired. 
Instead. she.: stated. shc began doing her luundr) at a local laundromat. She indicated tha upon learning the 
fomil~ ·s dry.:r \\as broken. her sister-in-la\\. Ciina Titus. hired a repair company lO Ii:-; it. i"vlrs. Mint:onc 
testified 1ha1 she did not recall the: name: of till' repair company that Mrs. Titus hired. but that thi.: dryi.:r 
returned to lunctionality unti l a fe\\, days before the fire. 

t-.lrs. Mincone indicated that the dryc.:r \'Cntcd lo the outside through a series or ducts installed by her 
homc·s builder. beginning with corrugated foil tubing leading from the dryer to more rigid tuhing in her 
basement, then out through her house's wall. She stated that she was never given any instruction on how 
to maintain t 1e Wbirlpool dryer. that she ··had p<::ople come to clean the vents when they repai red thl' dryer: ' 
and that she was ne,·er informed ol'the suspected rnuse of the lire. 

Nonr arty Gina Titus tcsti lied that in 2011, she learned chat her sister-i n-law· s dryer was no longer 
working. Mrs. Tilus stated that she had recently hired a repair company named Mike & Meyer to do repair 
work on her own appliances and. since she was happy with Mike & Meyer·s work. she hired it to repair Mrs. 
Minconc·s b ·oken Whirlpool dryer. 

Miclucl L1.1nc testified that he had been a 50% owner or defendant Miki.! & Meyer Corp. for 
approximately 13 years. I le indicated that the corporation performed various appliance repairs. but ceased 
operations in 2016. Mr. [ ,ane stated that he performed repairs to the subject dryer on August 29. 2011. but 
that he: had 111) imkpenc.knl recollection or those repairs. Upon being shown an invoice for the work done 
on thc sub.ied dryer, Mr. f ,anc rct.:allcd that he replaced the drycr·s heater. I le explained that to replace a 
drycr·s heater. he musl lirst disconnect the vent from the drycr. but docs not recall the lypc or vent that had 
heen attach<.:t. I k: stated that a hie)\\ n heater is generally caused by a clogged vent and ihal. despite being 
unable to rcrnll the specifics of the \vork he: performed on Mrs. Mincone·s dryer. hl' .. chccklsl lthel 
\entings"· on all dryers he services. I le testilicd that had he seen an obstruction in the \enting ducts. he 
\\'ould give a rccomrnendation to till' mrncr that the:· contact a duct cleaning special isl. I le i11dicah.'d that 
-;im:c Ill' doL'S a lc<;t nf C\ cry dr) n·, \'1.:nting <ind op1:rntiN1 bcf(,rc complcting the j1,li. he ''l'uld ha,·c d1111c 
~uch .i lest on 0.fr<;. lincnnc·s dr)l..'r. 

Nonprn·ty Terence McNall ) testified thal hc is the Chie f' Fire ;vJarshal ror Lili.: ·1m,11 or I lunti11µ l\11i. 
I k slated that he has bern crnployc:d hy thc.: T(l\\ n since 1997. that he has been its ch id lire marslwl since 
.20 IO. that hi.: is cc:rtilicd as a ··1c,·c1 ,,,.o·· fire im·cstigator in the Stat<.: of \,L'\\ York. an<l that he has 
in,·estigated a:Jpro:-.imatdy 10 dryer fires in his carc:cr. I Ii.: indicated that based upon his ct1Jl\cJ";ations "ith 
the lire chief< L the scene and the hrnrn.:o'' ncr. as well as his o\\ n inspection oi"thc sub_j..:c:t prc..:111is<.:s. the lire 
in quc:stion arpearcd to ha\\~ been caused h,, ··a blockage in the dryer ,·cn1 line: · l·irc \larslrnl ~lcNal l! 

opim:d that th.: lire·s point of ori~in --appeared tn b~ in the llnorjoists helm\ the laundr~ room:· 
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Phi I ip /\ q_:rhuch test i lic-d that he i-; the president of' Phi 1 · s. \vhich has heen in operation si nee 191) I . 
I le ind icatcd that he learned his trade through on-the-job training.. bul thal he attends 10 association meetings 
a year. during which dc\'Clopmenls in the field or appliance repair an.: discussed. I k stated that then.: is one 
member prc~cnt at the meetings. who owns a company called ··Dryer Vent \Vizard:· \\·hich special izes in 
dryer vents. Mr. ;\ \'crbuch tl..'stilied he learned metal foi I dryer vent tubes \\WC "'not to be used·· in New 
York from that special ist. I k explained that 1 luml.: Depot sdls foil tubing as a dryer \\:nt transition. and that 
sul.: h wbing s Underwriters Laboratory-approved. but that it is nol approved by New York Stutc li.> r that 
purpose. I le indicated that ii' one or his customers had metal !'oil lubing in thei r hom<..:. he would inform 
them that it \Vas a lire hazarJ and that it should be replaced. 

ll pon questioning. Mr. /\vcrbuch testified that Phil"s .. kind o l~. sold applian<..:es through P.C'. 
Richan.rs wl·olcsalc division. I le explained that if a dryer was too expensive to fix and a customer wanted 
a new one. ht would contnct P.C. R ichmd on their bchal L get a price. inform the customer of the price, then 
order it. I le stated that P.C. Richard employees would Lhl.!n deliver it. insta ll it, and collect payment from 
the horrn.:owner. P.C. Richard would then send him a check for approximately $50.00 and the amount or 
lax colkctcd on the purchase. I le inclicatcd that, if asked. P.C. Richurd would deny that they .. hook up·· 
dryer venting, but he is aware or an informal policy whereby P.C. Richard "s deli very person would accept 
$15.00 in cash for that service. 

Rcga1ding Mrs. Mincone. Mr. /\verbuch testified tha t her washing machine had stopped working. 
that she soug 1t to purchase a ncvv one, and that she wanted a new dryer to match. Mr. A verbuch indicated 
that he contac:tcd P.C. Richard on her behalf. as was his usual practice, and that J>.C. Richard delivered Lhe 
two appliances the next day. I le stated that neither he nor Phil"s had any role in installing the appl iances 
in question. er any venting therefore. 

Thomas Karn submitted an aflidav it on behalf or plaintiff. stating that he is a pri ncipal or l Iay<.kn 
Karn Consulting. Inc .. which is a New York Statc-liccnscd investigat ive agency that conducts investigations 
into the origin and cause or lin.:s. I le avers that he conducted detailed inspections of the subject premises 
on November '.25 . '.20 I I. and December 5, 20 11. Based upon his i1westigations. he opines that M & M"s 
··1i1ilurc lo change the lkxiblc foi l duc:t in the rear of the Whirlpool dryer to the wall dm:l direct ly lead (s ic ) 
to the lire that originated wi thin the dryer dut:t." 1 Jc further opines that M & M's ·· foilurc to advise Mrs. 
Minconc.: lo c <.:an out the lmgc accumulation or lint within the ducts or lo perform th<.: cleaning in the Juct 
t:nntributcd l<• igniting and sprcnding the lire \\·ithin the dryer duct.·· 

.I. Paldo Ross also submi tted an anidavit <.in behalf or plaintiff slating that he is a licensed 
prokssional u1gineer in Nl' \V Jersey an<l J>cnnsylvania. a principal or J>li ck and .l\ssoeiales. and <I ccrtili L'd 
!in.: and cxplcsi()l1 im·estigalor. I k a\·crs that Plick and /\ssociatcs was hi red b: pluin tiff to determine the 
cause of the J rycr lire in qm:stion. I le states that he conducteu (kstnrcti,·c testing 1)f tlic dr:cr in question 
,It his i..'\· idL·nc: storage l~1cili t: in l ipland. Pcnnsyh·ania. I le opines Lh~11 the lir<..: nriginaL<..:<l \\·ithin the dr:·er 
duct in the rear of" thc Whirlponl dryer. I k st<1tes that the lire an<l smoke damage \\ Crc ··most !~ limite<l t1l 
tlic fo il \ crll. ·. cnt adapter and metal vent." and there \\·en.: ··no signi ficanl signs .. or lire darnag.l' inside the 
drycr itscll'. I le notes that he obst:n·cd lint covering the dryer and inside its \"cnls. and opines that the lint 
igni tcd "iLhi11 the exhaust system. Funhl..'r. he opines that iVf & l'v1 should ha\ c obscn·cd the ilccumulation 
of'! int in the drycr· s exhaust sys Lem. remo\·ed it. an<l .. immcdiatc ly replaced the \·ent ing as per the \Vh i rlpool 
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l \c & Cun.' C uide and the i\kehanical Code orNl.,,. York. late:· Finally. he states that ~I & !Vi's foilure 
lo proper!~ 1111intai11 the Jryer in question created .. ._ dircet and foreseeable lire lnvard:· 

In sup1orl ol"Phi l" s motion. Philip /\\·erbuch submits an anidu,·it stating that he is the president or 
Phil"s /\ppliai1ee Repair. Inc. I km ers that in approximntdy '.?.006. Phil' s was contacted hy I kkn Minconc 
hl rL:pair a \\i shing machinL·. Mr. 1\\erbueh staks th<it ~1rs. Mincone did not \\ant h> \\ait for the part 
nccL·ssar~ to repair that ''ashing machine and. instead sought to pun.:hase a new washing machine anJ dr~er. 
I k stall's that Phil" s subsc4uc111ly contaeted P.C. Riehards on Mrs. :vtinconc · s bchal Land arranged to ha\ e 
a ,,·asher aml dr)'L'r ddivl.!n:d tn her rcsidene\.!. Mr./\ vcrhuch avers that f"ol lov,;ing its coordination with f>.( '. 
Richard. J>hif"s had no further involvement in the transaction. Further. ;..1r. /\\'crbuch indicat\.!s that Phil"s 
did not install the new washer and urycr: it did not supply or install a V\.!t1ling system for th\.! dJ")'Cr: it never 
inspected any of Mrs. Mincone·s dryers: and it never made repairs to uny of Mrs. Mincone·s dry\.!rs or their 
attendant venting systems. 

/\part/ moving for summary judgment must make a prima focic showing of entitlement to juc.lg1m:nt 
as a maller or luw. tcndcring surticicnt evidence to demonstrate the absence of any mutcriaf issues or Ii.let 
(Nomura A.\·set Capital Corp. 11 Cadivalader, Wickers/tam & Taft LLP. 26 NY3d 40. 19 NYS3d 488 
j2015l:A/1'arez ,, Pro~pect llosp .. 68 NY2d 3'.W. 508 NYS2d 923I1986j). If the moving party produces 
the requisite evidcnc\.!. the burden then shifts lo the non moving party to establish the existence of material 
issues of fact which require a trial of the action (Nomura. supra: see also Vega v Resta11i Co11str. Corp .. 
I 8 NY3d 499. 942 NYS2d 13120121). Mere conclusions or unsubslantiated allegations arc insuf!icicnt lo 

raise a triable issue (Dalie11do v .lo/111so11, 147 ,1\f)2d 312, 543 NYS2d 987 [2d Dept I 9891). In dcciuing 
the motion, th..: Court must view all evidence in the light most favorable to the nonmoving party (Nomura. 
rnpra: see u/,, .. , Ortiz v Varsity lloldi11gs, LLC. 18 NY3d 335. 339. 937 NYS2d 1571201 I!). The fa il ure 
to make such a prima focie sh<)\\ ing requires the denial of the motion regardless or the sufficiency or the 
opposing pup<·rs (see Willegmd 1• New York U11iv. Med. Ctr .. 6~ NY2c.I 851. 487 NYS2d 316 [ 1985 j}. 

It is a~iomatic that before u dekndant may be held liable for negligence it 111ust be shown that the 
dclenda11t O\\..:s a duty to the plaintiff (see Pulka 11 Ede/111a11. ~() NY2d 781. 390 NYS2d 393 I 19761: 
E11gellutr11• C 01111 ~)' of Ora11ge. I 6 /\D3d 369. 790 YS2d 70412d Dept 2005 ]). Whether a defendant owed 
plaintiff a dut; · of can.: is a qu\.!stion oflaw lo O\.! determined by the court (Mauskop/1· 1528 Owners Corp .. 
I 02 /\D3d 930. <no. 958 'YS2d 75912d Dept 2013 j). In the absence of a contract requiring a n:pairpcrso11 
tn routinely inspect and maintain a dc\'icc. that rcpairperson has no duty. as an imh.:pcndcnt 
repairer/contractor. to inspect thi.: de\·icc J'or (h.:J"L'l'l" unrelated to the problem it wa<> ..;11111inn111.'d to co1TL'l'l . 
t(l install sall:ty devices. or to \\arn the owner ol'un> such dcll:cts (see Merclumts Mut. Ill.\·. Co. 1•. Quali~r 

Sig11.'i of.llid1/leto11•11. 110 .\D.1d I 042. 9T:i 1 YS2d 787 [2d Dept 2013 [: .llcMurrt~I' 1• l'.S. LI .. 224 i\f)2d 
M>8. 638 \':.;::!d 72012d f)cpt f 9W>IJ. fo L'Slahlish a dckndant·s liability bast:d \)Jl the thcor: ofrl':-; ipsa 
luqui tur. .. (I) thl' e\Clll must bl' ora kind which ordinarily clOL'S not occur in the ahs<.:n..:e orson1en11c"s 
nc~ ligcncl' : (~'.) it 111ust he cm1scd by an ugcney or instrumcnwlity \\'i thin the e:--elusi' c control nr the 
dekndant: (3) it must not h<.l\'e hcl'11 dul' to any \'Ol1111tary action or contribution on the par: ol"the pl:ii111i1r· 
(Corcoran " /:"'mer Super Mkt., /11<: •. 19 NY2d ~25. ~30. 280 NY S2d 385 j 1<)()71 ). 

Plaintiff has foiled ln establish a prima focic case ofcn1i1k1rn.:n1 to pani,tf summar:;j11dµml.!nt in it" 
i:l\or as lo ;\I & i\l"s liabilit~. l'l aintiffneithl'r established that i\1 & \I tmed plaintiff a dut: of care lo 
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plaint iff nor lliminalcd all issul.!s or material fact (SC!e Merclumts Mut. Ins. Co. 11. QualiZl' Sig11s r~l 
Middleto11111 . . \l/j7/'(/: see g('/lcmt/~1 · Aftiare-:, ,. Prospect l/osp .. supm ). Spccili<.:,111:. some witncssl.!s opim: 
that the lire originatcJ in the metal Juel underneath thl.! fl oor. \\'hik oth<.:rs conti..:ml that it began in th-: mc1al 
foil duct allacr.<.:d to the back 01'1he dryer. Further. plaintiff has not established the lint that allegedly ignitcJ 
had not hecn <..cposi1cd in the n:nting ducts in the lhrec month period b<:l\\'<.:<.:n 1 & r s servic ing of 1he 
dr)l'r anJ the dale or th<.: lir<.:. 1\Jditionally. plaintiff foibl ll> <.:Slablish. prima fa.:ic. lhat 1\1 & M haJ any 
dut> to inspect the dr>er's '<.:nting sys11.:m. in addition to the " ·ork it '"as hired to perform namdy. n:storing 
th-: dr: er lo fu11ct ional status b) replacing its h<.:atcr element (see ft/erc/u111ts Mut. /11s. Co. ' '· Quali~r Sit.:11s 
of fl,/iddletmv11. s111wu). Plain ti ff has adduced no evidence that the replaced heater \\'as a contributing cause 
of thl' lire. Tlh;rcforc. the causal connection betm.:rn the s~r' ice performed by M & Mand the fire is simply 
too sp-:culativc al thi sjunctun.:. considering the significant period of time that elapsed between those events. 
Finally. plaintiff has foilc<l to establish. prima focic. at minimum. the second prong or a theory of res ipsa 
loquitur (see Corcoran I ' Ba1111er Super Mkt., Jue .. \'lf/)l'lf). /\.s three months passed between the time or 
tv1 & M's conlrn.:l with the dryer in question. it certainly was not in M & M's exclusive control. /\.ccordingly. 
plaintilrs urnnposcd motion for partial summary judgment in its favor as lo M & M's liabil ity is denied. 

Third-pmty dckndanl Phil's. on the other hand. has established a prima fo<.: ic case of enti tlement 
lo summary judgment. It established. through the affidavit of its president. that it acted only as an 
intermediary in the sa le of a washer and dryer by P.C. Richard to Mrs. Min<.:onc appro:-;imatcly five years 
prior to the incident in question. While it is true that. in stri ct products liability actions. a defendant in 
the chain or distribution may be held liable fo r consequences of a defective product. no such assertion is 
made here (sec Gorbatov 1• Mu(fer Group. 136 /\.D3d 745. 26 NYS3d 92 !2d Dept 2016J). The evidence 
shows that Phi rs had no contact. whatsoever. with the dryer in question. Furthermore. the dryer itself is 
not alleged to 1a,·c been dcfccti,·e. Finally. as coun5cl for Phil' s conectly states. M & M sought only 
indcmnilicalion in its third-pnrty complaint- not contri bution. A party seeking indemnification ··must 
have delegate<. exclusive responsibility for the duties giving ri se to the loss to the party from whom 
indcmni licntion is sought. and must not have committed actual wrongdoing itscl r· ( Tiffa11y at Westh111:r 
Cr111do111i11i11111 by Its Bd. of1Vlgrs. v Mare/Ii Dev. Corp., 40 l\DJd E073, 1077. 840 NYS~d 74 r1d Dept 
2007 j. quot ing 17 Vista Fee Assoc. ,, Teachers /us. & A111111ity Assn. of Am .. 259 /\. D2d 75. 80. 693 

·vs '.?.d 554 11 st Dept I 999j). Phil's having established a prima l~1cic case. the burden shi fted lo thin.1-
part) plai111iff Vt & tvl to raise a triable issue (see ge11ernlfl' Vega 11 R esta11i Co11str. Co111 .. supra). 

~I & ~ has failed to -;ubmil any opposition to the Phil's mot ion. Tlrns. it is unahl~ to raise a 
triable issltl'. .t\crnrdingl~. lhc nwtinn by third-party dl'fcndant Phil' s .i\pplia111.:c Rq1air ('<1mpany fur an 
order dismissing thl' third-p:trl). complai nt is granted . 

Dated : . I 

t\ . .l.S.C. 

Fl'i,\L l>I SPOSITIO'\ -~-· - NOS- Fl~,\L DISPO~I nos 
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