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SUPREME C~~URT OF THE STATE OF NEW YORK 
COUNTY OF :NEW YORK: PART 33 
~--......... --;199·-··--------· ------------X 
In the Matter o · the Application of 

Petitioner, 

For judgment p~rsuant to CPLR Article 78 

I • 
~against-

JOHN C. LIU, n his official capacity as 
Comptroller of he City of New York, 

Respondent 
---·--X 

HON.ALEX ER W. HUNTER, JR. 

Index No.: 102806-2011 

Decision and Judgment 

The app ication by petitioner for an order pursuant to C.P.L.R. Article 78 to compel 
payment by the Comptroller of the City ofNew York is denied and the proceeding is dismissed. 

Petition r, Melvin Dubinsky, an attorney participating with the Assigned Council Plan 
("ACP11

) pursu nt to Article 18-B of New York Count Law CN. Y. County Law § 722), seeks to 
compel the pa ent of two sets of vouchers submitted by notice of claim for rendered legal 
services. Unde the first notice of claim, submitted on June I, 2010, petitioner seeks a total of 
$13,834.45. (P tition, para. 59). On July 9, 20 I 0, petitioner filed a breach of contract action 
against the Ci of New York in New York County (Index# 037777-10), for "failure to pay for 
services render ••• n under this first notice of claim. (Petition, para 20). Under the seC?Qnd . 
notice of claim, submitted on December 30, 2010, petitioner seeks a total of $18,600.87. ! 

(Petition, para 2). No ,acticm has been commenced against the City with regard to this seconCI · 
notice. (Petitio , para 63). 

Private ttomeys participating in the ACP must submit vouchers, for services rendered, to 
the Office of th Assigned Counsel Plan (the 110ACP"). New York City. N.Y .. Rules. Tit. 43. § 

Y:Y§. Once v uchers clear this initial screening, they are printed and sent to the judge who 
presided over e matter in which the attorney provided representation for review and approval. 
Id Finally, the vouchers are submitted to the OACP prior to payment by the comptroller. Once 
approved, the viuchers are submitted to the Comptroller for payment. Id . 

• Petition r states that in May of 20 l 0, Amy Stanciu, Deputy Director of Audits for the 
ACP, wrote to · etitioner informing him that she wanted to review nineteen (19) cases that she 
had selected fr m October 16, 2009 through March 10, 2010. (Petition, para 9). In compliance 
with the reques , petitioner e-mailed the case file attachments. Following this review, petitioner 
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.• 'received a second letter from the City's Criminal Justice Coordinator ("CJC0
)
1
, stating that both 

I 

the CJC and the Depar;tment of Finance were auditing petitioner's billing practices for the same 
nineteen (19) cases. (1

1
•etition1 para 10). As a result of the CJC letter, petitioner met with Shari 

C. Hyman, Deputy CJC, in July 2010 and August 2010, to review submitted billing records. 
(Petition, para l 0). Pe:titioner was infonned that vouchers for several cases appeared to be 
excessive {e.g. expending too many hours on simple tasks or billing for clerical work or travel 
time at an attorney's ~te). (Memorandum in Support of Verified Answer, at 3). In response, 
petitioner asserted thal the increase, beginning in 2009, resulted from the newly adopted practice 
of preparing Memor&Jlda of Law based on denials of prior motions to dismiss. (Petition, para 
16). Consequently, the CJC submitted its findings with regard to eight of petitioner's vouchers 
to the approving courtlf indicating that petitioner was "unable to justify his over-billing on many 
of his cases". (Memo andum in Support of Verified Answer, at 3). This CJC submission 
resulted in the reducti n of several previously court-approved vouchers, as well as a 
counterclaim to petitioner's aforementioned action against the City for the return of overpaid 
proceeds (Index# 03l777-10). {Petition, Ex. 8, at 2). 

Respondent c~ntends that petitioner's subsequently submitted vouchers also contained 
characteristics of the ixcessive billing for which the Criminal Court had previously reduced 
payment. (Memoran um in Support of Verified Answer, at 4). Furthennore, respondent asserts 
that the CJC has sub itted the entirety of petitioner's approved vouchers to the Comptroller for 
payment and has also submitted all ofpetitioner•s un-reviewed vouchers to the Criminal Court 
for approval. (Memo andum in Support of Verified Answer, at 5). The CIC avers that in the 
past it has "withh~ld ayment from an attorney who participates in the ACP when he or she is 
suspected of fraud or abuse, pending the resolution of any audit or legal proceeding concerning 
the attorney." (Mem nindum in Support of Verified Answer, at S). 

Article 78 of e C.P .L.R. provides a procedure for judicial review of matters cognizable 
at common law unde a writ of mandamus. N. Y. C.P.L.R. § 7801. Of the relevant arguments 
that may be raised in an Article 78 proceeding, petitioner contends that respondent failed to 
"perform a duty enjo ned upon [him] by law" (Petition, para 48, 70). N.Y. C.P.L.R. § 7803 en. 
Petitioner presents t'j_O theories as to why. r~spon~~nt's. ·~~~~~e.me ~~unsupportable delay of 

. payment" warrants ~rticle 78 relief: (I) the delay constitutes a failure to perform a duty that is 
necessary for compli nee with Article 18-B and (2) the delay abrogates the Constitutional rights 
of indigent defendan . (Petition, para 45, 48, 56). Respondent submits an answer addressing 
petitioner's C.P.L R 803 l argument and further addresses whether respondent's 
determination to red ce and delay payment "was arbitrary and capricious or an abuse of 
discretion." C.P.L RL 7803 3 . 

Petitioner's icle 78 motion must be denied because another adequate remedy at law 
exists. Article 78 re ief does not lie when the petitioner has another adequate remedy at law. See 
N.Y. C.P.L.R. 78 1; see also Art-Tex Petroleum, Inc. v. New York Dcnnrtment of Audit 
and Control 93 N. .2d 830 832 1999 ;Momentha11 v. Roberts, 65 N.Y.ld 749. 751 (1985). 
An action for a brea h of contract is available for disputing nonpayment of ACP vouchers. ~ 
Wells v. State 267 .D.ld 179 1'1 De t. 1999 ("These findings support the conclusion that 

1 The OACP reports to the City•s Criminal Justice Coordinator ("CJC"). 
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the Plan•s refusal to process claimant's late vouchers was a breach of contract ... "). Here, 
petitioner has availe~ himself of such an alternate remedy via the pending breach of contract 
action for the' first notice of claim. However. petitioner has decided not to institute such an 
action for the second notice of claim. Accordingly. because another adequate remedy exists, this 
Article 78 motion m st be denied. 

Moreover, b use the administrative action of deciding the amount/timing of payment 
for submitted vouch rs involves an exercise of judgment and discretion it cannot be compelled 
by writ ofmandarnu . Mandamus to compel is a judicial command to an officer or body to 
perform a specified ~inisterial act that is required by law to be performed . .§!.! Hamptons 
Hospital & Medical Center, Inc. v. Moore, 52 N.Y.2d 88. 96 l1981l. In order to succeed in 
mandamus, the petitfoner must show a "clear legal right'' to the requested relief; if the right to 
performance is cloud~d by .. reasonable doubt or controversy," the petition must be denied. See 
!:L cw Yori< iv. Liberties niou v. State 4 N.Y.3d 175 20 ·5 ·A~sociation of SurrB ate 
and Su reme Cour Re orters Within tbe·Ci of New York v. Bnrtlctt 40 N.V.2d 571. 574 
il.2.Zfil. Only minist rial acts that involve no exercise of judgment or discretion are subject to 
mandamus to compe. Glmprich y. Board of Educ. of City of New York. 1954, 306 N.V. 401. 
In the case at bar. th paymenf of the disputed vouchers is not a ministerial act, as New York 
Ci .N.Y. Rules it. 43 13-06 provides a great deal of discretion from the initial screening 
of vouchers through their final submission to the Respondent's office. Therefore, petitioner's 
Article 78 motion fo a writ of mandamus must be denied. 

Furthennorc this court finds that respondent did not act in violation of a lawful 
procedure, arbitraril , or by abusing its discretion. In Matter of Edwin A. Pell v. Board or 

ducation of Unlo Free· School District 34 .Y 2d 222 the Court of Appeals reiterated," 'It 
is well settled that a court may not substitute its judgment for that of the board or body it reviews 

. unless the decision under review is arbitrary and unreasonable and constitutes an abuse of 
discretion [citations~mitted].',. Thus, this court's role is limited to the.determination of whether 
there was a rational ~asis for the final determinalion made by CJC to reduce some of petitioner's 
vouchers and to witllhold the payment of others pending the results of the audit. Greystone Mgt 
Cor 1. v. Concilinti n and A t:alR Bd. 94 A .2d 614 1st De t. 1983 . 

In the case a bar. there was a rational basis for both the reduction in petitioner's voucher 
payments as well as the continuing delays in payment pending the outcome of an investigation. 
Though petitioner aintains that the delay in payment negatively impacts his ability to maintain 
a quality law practi , the CJC has clearly established that petitioner failed to adequately address 
concerns of excessi e billing and continue.d to submit.~Quehers containing characteristics of 
excessive billing. dditionally, because the City possesses the right to review ACP vouchers for 
fraud or abuse, the ractice of withholding payment from an attorney participating with the ACP 
is within the agenc 's discretion. !S! New York City, N.Y .. Rules, Tit. 43, § 13-06 .. Therefore, 
petitioner has not d monstrated that respondent's determination was arbitrary or capricious and 
the requested relief' s denied. • 

As a result fthe foregoing. petitioner•s additional arguments with respect to the CJC's 
interference with v uchers already approved by the Criminal Court (First Notice of Claim) as 
wen as p~titioner's onstitutiona) arguments a're deemeamooi: ... . 
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Moreover,1respondent has averred that the CJC is submitting all of Mr. Dubinsky's 
reviewed voucher? to the Comptroller for payment and submitting un-reviewed vouchers to 
Criminal Court fof review. Thus, this cou11 finds that CJC's actions were rational and reasonable 
and in accordance with the applicable law and regulations. Accordingly, it is hereby, 

ADJUDG D, that the petition is denied and the proceeding is dismissed. 

Dated: July 25, 2011 · 
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