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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: IAS PART 61 :

TOWER INSURANCE COMPANY OF NEW YORK,
: . R ‘DECISION AND
Plaintiff, . ORDER
-against- Index No.
116332/09
BOODHAN SOOK.DEO RAYMOND MAHABEER and
JANET MAHABEER,
Defendants.
. x
Smgh, J. :

Plaintiff Tower Insurance Company of New York (Tower) moves pursuant to
CPLR 3212 for an order granting it summary judgment and a declaration that it has no

obligation to defend or indemnify defendant Boodhan Sookdeo (Sookdeo) in connection

with the claims and lawsuit of Aefendants Raymond Mahabeer (Mahabeer) and Janét

Mabhabeer (M§. Maﬁabger) (collectively; the Mahabeers) in the underlying personal injury
action Raymond Mahabeer and Janet Mahabeer v Boodhan Sookdeo a/k/a Boodhan
Sookdan, Index No. 18037/09 pending in the Supreme Court of the State of New York,
Queens County (the Underlymg Actxon) ‘
In the Underlying Action, the Mahabeers seek damages for personal injuﬁes
Mahabeer allegedly sufferéd on Ijecembcr 14, 2068, when he fell down a four-step
exterior stairway at a two-family residential‘building' located at 149-37 122™ Place, South
Ozone Park, New York (;the Prémises). Following his fall, Mahabeer was transported to a

hospital by a_mbulance and eventually underwent surgery. Mahabeer states that, as a
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result of the accident, he sustained serious permanent injuries to his right ankle, leg and
lower body. Sookdeo owns the Premises, and the Mahabeers live there as the second-

floor tenants. Mahabeer alleges that Sookdeo is liable for his injuries due to his negligent.

. maintenance and repair of the stairway, including improper lighting and the absence of

Ahandrails. :

Tower seeks a judgment declaring that it has no duty to défend or indemnify
Sookdeo in the Underlying Action under the homeowner’s policy that it issued to
Sookdeo for the Premises for the period January 15, 2008 to January 15, 2009 (the
Policy). Tower argues that it is entitled to summary ju&gment on two grounds, the first of
whiéh* is that neither Sookdeo nor the Mahabeers notified Tower 83 soon as possible of
the occurrence, thus breaching the Policy’s prompt-notice requirement. The Po_licy states,
in Section .II - Cénditious, tha;t the insured will, in case of an-accident or occurfehce,'give
written notice to Towér “as soon as is practical.”

The second ground upon which Tower cbﬁtends that it is entitled to summary

-judgment is that the incident did not occur at an “insured location.” The Policy defines

“insured location,” in relevant part, as the “residence premises” which is itself defined, in
part, as ‘;a two family dwelling where you reside in at least one of the family units and
whiéh is shown as the ‘residence premises’ iq the Declarations.” Accordi.ng to ToWer;
althoﬁgh the Premises is shown as the ‘residence premises’ in the Policy, the other ;nspect '

of the definition of ‘residence premises’ is not satisfied, because Sookdeo did not reside
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at the Premises, but rather resided at the house n@xt door to the Premises, which he also
owns. | | '

The Policy provides coveragé, subject to certain exclusions, for liability auq to
bodily injufy caused byran “occurrence” to which the Qéverage a{:pﬁes; Oﬁe exclusion
set forth at paragraph 1 (e) of the exclusions to Section II, is for bodily injury “[a]rising
out of a premises: A | | | ' |

(1) [o}wned by an “insured’;

(2) [r]ented to an ‘insured’; or

(3) [rlented io others by an “insured’;

that is not an ‘insured location.”” |

Sookdeo was served with brocess in the Underlyiﬁg Action on or about J uly 6,
2009. Tower first learned of .the .incident onA August 4, 2009, wheﬁ it received an email
that included a copy of the summonsvand complaint in the Undei'lying Action. Tower
explains fhat it sent an invesiigator on August 18, 2009; who learned that Sookdeo did not ‘
reside at the Premises, but rather at the house next door, at 149-4i 122* Place, South
Ozone Park, New York. In his August 18, 2009 written statement given to Tower’s
invgsﬁg#tm; Sookdeo as;eﬁed that he was in F lori_d_a on the date of the accident,‘ and that
he first beard about it one week later, from his nephew’s wife; who also lived in the house

next door to the Premises. .

According to his August 18, 2009 written statement, Sookdeo did not inform his

insufan_ce broker because, between Decerpﬁer 2008 and July 2009, he had casual
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conversations with Mahabeer and knew that he was injured, but tﬁey never really ialked
about the accident.: In the August 18, 2009 statement, Sookdeo also wrote that he “never
lived” at the Premises, that the house next door to the Premises is his “prlmaxy |
residence,” and that the Premxses is an investment property ' |

' By a September'Z, 2009 letter, Tower informed Spokdeo that it was disclaiming
coverage of the matter because the claini was not covered under the Policy. The
disclaimer letter explained tha't; bedause Sookdeo did not reside at the ﬁremises, it did not
quallfy as an “insured locauon,” and, therefore, the Pollcy did not provxde coverage for
claims for i uuunes arising out of the Premnses The letter explamed that coverage was
also denied due to Sookdeo’s failure to notify Tower of the occurrence as soon as _

practical, as required under the Policy. Tower assigned counsel to defend Sookdeo in the

Underlying Action, subject to the resolution of the instant declaratory judgment action.

Towér also disclaimed coverage directly to the Mahabeers because they did not comply
with thé Poliq} by failing to _notify Tower of the occurrence and .claim as soon as ,
practicable. | |

Sookdeo maintains that his valid excuse for failing to notify Tower earlier is that
he had a good faith Belief in non-lidbility. In his affidavit, Sookdeo states that he was in
Florida on the date of the accident. He claims that his nephew’s wife wimeséed the fall .
and that she stated that Mahabeer was noticeably drdnk at the time of his fall and was
seen. arguing with his wife aﬁer‘the fall. Sodkdeo said that he knew that Mahabeer drank

excessive amounts of alcohol on a regular basis. Sookdeo states that he, therefore_, had no
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good faith reason to believe Mahabeer would makea claxm against him. Sookdeo states - -
that, in March or April 2009, Ms. Mahabeer told him that Mahabeer was drunk when he

fell, and that they would not be pursumg a suit agamst him, Accordmg to Sookdeo, in

July 2009 Mahabeer told hlm for the first tlme that he was gomg to brmg a claim against

Sookdeo, after which Sookdeo promptly notified his insurance broker, who notified .
Tower on August 4, 2009, | |

The Mahabeers argue that Sookdeo’s notification o Tower, wluch took place
within a matter of months after the accident, was timely under thc facts and clrcumstances
involved. They explain that shortly after the accident, Mahqbeer was brought to Jamaica
Hospital, where he stayed for more than a month, mpch of the time in the intensive care
unit. He then spent several additior_xal months recovering at home, in a severely weakened
physicél state. A ‘

«Maliabee‘r explains that his main concern at that time, and during the months of

recovery at home ‘aﬁcrwards, was his physica] healfh, not whether his accident mériteq a

possible personal injury lawsuit. He states that in June 2009, while he was still
recovering at home, 'but improving, he decided to bretain an attorney to représent him
relateq to the December 2008 accident. A clgini letter was seﬁt to Sookdéo on June 26,
2009, followed by a summons and complaint on July 6, 2009. |

At issue is whether Sookdeo provided To.w;er‘ with Written notice of the accidem
“as sobn as is practical,” as is réquired unden; the Policy. _“Where a policy of liability

insurance requires that notice of an occurrence be given ‘as soon as practicable,” such
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notice must be accorded the carrier within a reasonable period of time.” ‘Great Canal
Realty Cbrp, v Seneca Ins.‘Co., Inc., 5 NY3d 742, 743 (2005), “[TIhe absence of timely |
notice of an oceurrence is a failure to comply with a condition precedent which, as a
matter of law, vitiates the contract.” Argo Corp. v Greatér NY. Mut Ins. Co.,ANY3d
332, 339 (2005). The iﬂsurer ﬁeed not establish that it was prejudiced by thé untimely
notice. /d.' There are, however, certain fa_c;tors that r'nay\serv'e to excuse an insured’s
failure to prov}de timely notice, including hisA or her good;faith belief in non-liability, if
reasonable under all of the circumstances. Great Canal Reaity Corp. 'v.Seneca dns. C;).,'
Inc., 5 NY3d at 743. | . |

The court finds that neither Sookdeo nor the Mahabeers timely notified Tc;wer of
the occurrence, and that Tower is, therefore, entitled to disclaim coverage of the accideﬁt
under the térms of the Policy. Sookdeo’s assertion that Mahabeer often drank
exoessivel)", and that his niece reported to him that Mahabeer was drunk when he féll.' are
not adequate to create a go&d féith belief in non-liability, Her ;)pinion that Mahabéer»was
drunk may or may not have been accurate, but even if he Was, that would not

automatically indicate that such intoxication was the sole factor that contributed to his

accident.

Sookdeo does not allege that he otherwise sought to investigate the circumstances

of the accident. S_ec’urx“ty Mut. Ins. Co. of N.Y. v Acker-Fitzsimons Corp., 31 NY2d 436,

'Insurance Law § 3420, which was amended to require an insurer to show prejudice in
many cases before disclaiming coverage based on late riotice, applies to insurance policies issued
after January 17, 2009 and, thus, is inapplicable in the instant case.
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441 (1972) (holding that extent to which irisured sought to know circumstances of

accident may be relevant in determining whether insured’s belief in non-liability was

reaso’nablé). In his affidavit, Sookdeo states that, a week after the accident, he learhe_d

about the aécident, as well as Mahabeer’s removal by ambulance shﬁrtly thereafter. The
féci tha‘t the injurgd person is taken to the hospital by an ambulaxic}e is' a “signiﬁcaht factor
in determining the reasonableness of any delay in giyiné notice.” Paramount Ins. Co. v
Rosedale Gardens, 293 AD2d 235, 241 (1% Dept 2002). |

In determining whetlier Sookdeo had a good-faith belief in ndn-liability, the
question “is not whether [he] believes he will u‘ltimately be ‘fbund liable for the injury, but
whether he has.a reasqnablé basis for a belief that ﬁ,o claim will be asserted against him.';
SSBSS Realty Co)p. v Public Serv. Mut. Ins. Co., 253 AD2d s 83, 584 (1* Dept 1998)..
“Ordinarily, the question of whether the insﬁfed had a good faith belief in nonliability, E

and whether that belief was reasonable, presents an is_sﬁ_e of fact and not one of law. It is

- only when _thé facts are undisputed and not subject to‘cox‘l_ﬂicting inferences that the issue
. can be decided as a matter of law.” St. Jémes Mech., Inc. v Royal & Sunalliance, 44

AD3d 1030, 1031-32 (2d Dept 2007) (citations omitted).

Given that Mahabeer fell on property owned by Sookdco, that he was taken away
by ambulance to the hospiial, and that Sookdeo made no attempt to investigate the’
circumstances of the fall, aﬁer‘hqaring his daughter-in-law’s opinion that Mahabeer was

drunk, this court finds that Sookdeo’s belief in non-liability was not reasonable. Thus, he

does not offer a reasonable excuse for his delay in reporting the accident to Tower, such '

Page 7 of 13



that his notice to Tower was not given “as soon as 'practical.” “Tower is therefore entitled

- to disclaim cow)erage.‘ (See, fbr example, St. Nicholbs Cathedral of Russian Orthodox -

Church in North America v. Travelers Property Casualty Ins. Co., 45 A.D.3d 411 (1*
Dept. 2007) (holding that insured failed to establish reasonableness of its beliel that no
claim would be asserted against it and hence of its seven-month delay in providing notice

to insurer); see also Tower Insuranbe Company bf New York v. Miles, 74 A.D.3d 410 (1"

Dept. 2010). (holdmg that ﬁve-month delay was not reasonable)

The Mahabeers also did not timely mfonn Tower of the accndent In the aftermath

of the acc:dent, they did not make any effort to find out who Sookdeo’s habxhty insurer

- was, or to notify such insurer of the accident. The Mahabeers did not give any notice to '

Tower. Rather, the belated notice was given to prcr by Sookdeo’s broker after
Sookdeo was sued in the Uu&erlying Actioh. See Tower Ins. Co. of N:Y. v Lin Hsin Long‘

Co., 50 AD3d 305 (1* Dept 2008).

Although this court has found that Tower was entitled to disclaim coverage based

on the late notice it received about the accident, it will also address whether Sookdeo

“resided” at the Premises, such that the Premises is an “insured location.” Sookdeo’

contends that the Policy is ambiguous and does not accurately define “resides.” Sookdeo

“argues that, as the partj/ seeking summary judgment, Tower must show that Sookdeo did -

not reside in the Premises. Defendants cite a case, which held that a similar policy '

written by Tower did not define “resides,” but also did not “precludehn insured fr-o'mA
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: utilizing muitiple residences.” Neary v Tower Ins., 29 Misc 3d 1205 (A) *3, 2010 NY

Slip Op 51700 (U) (Sﬁp Ct, Kings County 2010).

Sookdeo asserts that, at the time the policy was rewritten with Tower iﬁ Jam;ary
2008, he was livi‘ng at the Premises in the first floor apartment Wﬁh his daughfer and her
two children. He maintains that he was staying and liviné a't,‘this réside'nce until
app.roximatg'ely June of 2008. Accdrﬂing to Sodkdeo, fqr the rest of 2008 he also staye'd.a
good portion of his time at his property next door. He g;cplains' that he régularly
insp;cted. maintained, and visited b‘o_thv of the properties oﬁ a daiiy basis and continu,és to

do so through the present time. Sookdeo asserts that the Policy does not define what

* qualifies as “resides” for the purposes of attaching coverage and that it does not preclude

. him from utilizing multiple residences. He contends that he had two residences in 2008.

“Tower contends that Sookdeo does not establish that he resided at the Premises. It
points out that, while Sookdeo effectively disavowed, in his affidavit and deposition

testimony, his statement to Tower’s investigator that he “never lived” at the Premises, he

admitted that he did not live there when the subje;:l accident occurred, and has not done )

so since June 2008, six months before the accident. Tower states that Sookdeo admitted
that he w'-as in Florida ét the time .°f the accident, and that he otherwiée resided in tﬁe
house next door, where, he admitted at his depésition, hé has lived since 1980.

* “The standard for determining i-ésidency fqr insurance coverage fequires,
something qiore than temporary or bhysical presence and . . . at least some degree of

permanence and intention to remain. A person can have more than one residence for
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[* 10]

insurance coverage purposes. A resident is one who lives in the household with a certain
degree of pennanenéy and intentién to remain.” Métter of Alistate Ins. Co. v R@p, 7
AD3d 302, 3"03:(1" Dept 2604) (internal citations omitted).

Sookdeo asserts that he lived on the first floor of the Preiﬁises v}‘vith'his daughter
and her family m early 2008, and that he stayéd there into mee of 20'0.8. He does not
allege, how'e\;er,'that at the time of tﬁe accident he still residéd there. Rather, according
to his deposmon testlmony, as of the date of the accident, the ﬁrst floor of the Premises
was rented out to a tenant unrelated to Sookdeo, who snll lived there as of the April 13,

2010 date of the deposxtnon Thus, his daughter and her family must have moved out of

. the ﬁrst floor of the Premises at some point between June 2008 and the date of the

a_ccldent. The second ﬂoor of the Premises was rented out, throughout the ppr;od in
question, té the Mahabeers. According to his deposiﬁoh,testirr;dny, the basement éf the
Premises was also rented out at the time of the accident to a tenant unrelated to Sookdeo,
who continued to live there as of the date of Sookdeo’s depositiof:. ‘Thus, it is undisputed
that, as of the date of the ‘accident, Sookdeo did not rgside at thg Premises.

_ For purposes of this motion, the court gramS all reasonable inferences iﬁ favor of

the parties opposing summary judgment. F. Garafalo Elec. Co. ﬁNew York Univ., 300

| AD2d 186, 188 (1 Dept 2002). Thus, the court considers the contents of Sookdeo’s

affidavit and deposition testimony and does not give weight to his unsworn written
statement of August 18, 2009, in which he wrote that he never lived at the Premises.

Taking as true his assertion that he resided at the Premises during the first half of 2008, it
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[* 11]

-is nonetheless clear that, as of the date of the accident, he no longer resided there.

Sookdeo does not and cannot allege that he had ar% intention to remai'n:_or to returﬁ to the
Premises, because the.b'asemevnt, first floor and second floor apﬁnments were, prior to the
accident, all rented out to paying tenants who.were not his family_‘merhbers.
- Thus, at the time of the accident, the Premiseé was not an “insured location” under
the Policy. Therefore, on this basis as well, Tower is entitled to summary judgment,
Lastly, Sookdeo argues that Tower did not give him timely notice of its disclaimer.
lnsurapce Law § 3420 (d) provides, in part, that if an insurer disclaims Iiaﬁility-dr denies

coverage for bodily injury, it shall give writtén notice as soon as is masbnably possible to

 the insured and the injured person.

Tower first learned of the incident on August 4, 2009. According to Sookdeo,

~ Tower could have and shpuid have disclaimed coverage that was_obilious from the face of'

the late notice of the ‘claim, and Tower .had no need.to conduct an irivestigation before
detenﬁining whether to disclaim. Instead, according to Sookdeo, Tower de!ayed_ by
hiring an investigator who took a statement from him two weeks later on August 18,
2009. Two weeks after that, on Septembeer, 2069, Tower mailed a letter io Sookdeo
disclaiming coverage based in paﬁ on the late notification by iu‘m of thé accident.
Sookdeo argues that Tower’s 29-day delay in _dis;laiming coverage was unreasonable as a
matter of law under Inéuran_ce Law § 3420 (d); thérefo:e, the disclaiﬁyer shoul;l be

deemed null and void.
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[* 12]

"Tower argues that its disclaimer was timely. It contends that Sookdeo’s own

" argument that his delay in notifying Tower was reasonably excusable underscores that

Tower did not have sufficient fégts from its initial notié_e to d_etennine‘whether he hﬁd
breachéd the notice conditions. The initial notice did not provide information by which
Tower 'could know if Sookdeo had a reasonable excuse for his delay. For exa'mp.le, the
initial notice did not state when Sook_deo learned 6f the gccident or of the extent of
Mahabeer’s injuries, nor did it describe the severity of Mahabeer’s injuries or whether he
was ho_spitalized. | |

- . Tower argues that, even if the initial notice to Tower had sufficed to establish that

~ Sookdeo breached the Policy’s notice conditions, Tower still had the right to investigate

the possibility that it may have had other coverage defenses before disclaiming coverage.
Thus, according to Tower, any delay resulting from such an investigation does not

preclude any of Tower’s defenses. Tower explains that an insurer must investigate all.

- possible coverage defenses before issuing a disclaimer in order to determine which

defenses are valid, because any coverage defense based on a policy exclusion or a-breach

of a policy condition is waived to the extent that it is not included in the initial disclaimer.

Sookdeo’s argument is unavailing. “An insurer is not required to disclaim on
timeliness grounds before conducting a prompt, réasonable investigation into other
possible grounds for disclaimer; in »f_act, a ‘reasonable invcstfgation is prefe‘réble to
piecemeé,l disclaimérs."’ DiGuglielmo v Travelers Prop. Cas., 6 AD3d 344, 346 (1* Dept

2004) quoting 2540 Assoc. v Assicurazioni Generali, 271 AD2d 282, 284 (1* Dept 2000).

Page 12 of 13



[* 13]

Thus, tﬁe instant mbtioh for sunimaryju&gmen’t is granted. Sookdeo has not
established that he resided at the Premises on the date of the accndent Therefore, as to
the accident at issue, the Premxses is not an “msured location” under the Pohcy Sookdeo
also failed to provide timely notice to Tower of the accident, so he cannot enforce the
terms of the Policy in regard to coverage related to the acciden;. Finally, Tower’s
disclaimer of coverage was timely under the circumstances. |

Accordingly, itis |

ORDERED that the motion of plaintiff fox; su@m judgment seeking a
declaration tl;at it is not obiiged 'to provide a defensp to, and provide coverage for, the
defendant Boodhan Sookdeo in the action of Ray»;oﬁd Mahabeer and Janet Mahabeer v

Boodhan Sookdeo a/k/a Boodh_an Sookdan, Index No., 18037/09, Queens County, is

, granted and it is further

ADIUDGED and DECLARED that plaintiff herein is not obllged to provide a
defense to, and provnde coverage for, the‘defendant Boodhan Sookdeo in the said action
.per'xding in Queeﬁs County; abd it i§ further |

ADJUDGED thaf plaintiff Tower lnsurapce Company of New bYork, does recover

from fhe defendant Boodhan Sookdeo, costs and disbursements as taxed by the Clerk, and

FH‘.ED

Date: March 3, 2011 -  ENTRR: = ApR 27*203(»:
. . - . . : v '-'/ i - -:

plaintiff have execution therefor.
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