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Petitioner, Index No. 107545/11 

For ajudpent pursuant to 
Article 75 of the C.P.L.R., 
c 

Petitioner Tina Liu, proceeding p ~ p  s, brings this petition pursuant to C.P.L.R. 0 

75 1 I , seeking an order vacating the arbitration award issued by Hearing Of€icer Martin F. Sheinman, 

Esq., after a hearing conducted pursuant to Education Law 8 3020-a. Petitioner seeks to vacate the 

award on the grounds that the fine of $1 2,500 is excessive and unwarranted punishment for unproven 

allegations; misconduct ofthe Hearing Officer; partiality ofthc Hearing Officer; and failure to follow 

procedure. Respondent Department of Education of the City ofNew York slhla The New York City 

BoardlDepartment of Education cross-moves for an order dismissing the petition on the 

grounds that it fails to state a cause ofaction (CiP.L.R. Rule 321 1 [a][7]) and confirming the award. 

Petitioner is a tenured math teacher employed by respondent for fifteen years, 

formerly assigned to Business, Computer Applications and Entrepreneurship High School in Queens 

teaching high school students, Petitioner was removed from her assignment in November 2009 and 

assigned to a reassignment center. Prior to t h~  incident that is the subject of this proceeding, 
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petitioner had an unblemished teaching record. The touchstone incident in question occurred on 

September 28, 2009, when petitioner trapped or placd a kitten in a bag at her residence. She 

telephoned animal control on the date in question and when the animal control omcer opened the 

bag, he found that the kitten was dead. Petitioner was later arrested for this act and eventually pled 

guilty to disorderly conduct. Apparently, during the arrest on November 8, 2009, petitioner said 

words to the effect of, “Now I see what this country is about, I should have killed them all and not 

called anyone.” 

Petitioner received a speclflcation of charges, pursuant to Education Law 0 3020-a, 

in which the DOE specified (1) that on September 28,2009, she had tortured, unjustifiably injured, 

unjustifiably killed, or deprived air to a kitten by placing said live kitten in a bag; and (2) that on 

November 8,2009, she said words to the effect of, “Now I see what this country is about, I should 

have killed them all and not called anyone.” On the first day of the hearing, Hearing Officer 

Sheinman granted DOE’S motion to consolidate the initial charges with four additional charges and 

specifications, which specified (3) & (4) that on September 28,2009, she had tortured, uqiustifiably 

injured, unjustifiably killed, or deprived air to a kitten by asphyxiating said kitten; (5 )  that on 

September 28,2009, she had engaged in acts of animal cruelty which caused injury or death to a 

kitten; and (6) that on or about March 22,20 IO, respondent pled guilty to disorderly conduct. The 

specification of charges set forth, &, that the aforamentioned charges constituted just cause 

for disciplinary action under 8 3020-a. 

The hearings took place over six days in February, March, and April 201 1, bcforc 

Hearing Officer Sheinman, at which petitioner was represented by counsel and was afforded the 
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opportunity to submit evidence and present or cross-examine witnesses. The witnesses who testified 

were Kevin Sexton, the animal control officer who found the kitten; Joanne Sandano, special agent 

for the American Society for the Prevention of Cruelty to Animals (“ASPCA”) who invcstigatcd the 

incident and arrested petitioner and to whom petitioner allegcdly said, “I should have killed them 

all”; Rhonda Windham, a veterinarian for the ASPCA who assisted during the necropsy (animal 

autopsy) of the kitten; Scan Patrick McDonough, a veterinarian at Corncll University College of 

Veterinary Medicine who reviewed tissue slides that were prepared during the necropsy; Randall 

Lockwood, Senior Vice President for Forensic Sciences and Anticruelty Projects with the ASPCA; 

Carmen Reinoso, petitioner’s tenant; and petitioner. At the close of evidence, petitioner’s attorney 

asked that petitioner be returned to work without further punishment, and DOE requested 

termination. After the hearing, Hearing Oficer Sheinman issued a 28-page determination and 

award, wherein he determined that petitioner WBS guilty of three of the specifications: that on 

September 28,2009, petitioner had deprived air to a kitten by placing said live kitten in a bag; that 

on November 8,2009, she said words to the effect of, ‘Wow I see what this country is about, I should 

have killed them all and not called anyone;” and that on or about March 22,2010, respondent pled 

guilty to disorderly conduct. The other specifications were dismissed. Hearing Oficer Sheinman 

dctermined that the appropriate penalty is a fine of twelve thousand five hundred dollars ($12,500) 

to bc paid over the c o w  of eighteen (1 8) months from her paychecks. 

Petitioner now seeks to vacate the award. She argues that the award is excessive, is 

unwarranted, is arbitrary and capricious, shocks the conscience, and “shows a level ofcorruption and 

fraud perpetrated by an arbitrator who is not authorized to give himself the jurisdiction to decide 
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probable cause for the specifications brought against Petitioner pursuant to Education Law $3020, 

$3020-a and $2590-j.” She maintains that Hearing Ofiicer Sheinman’s decision shows prejudice 

against her and violates her rights under the New York State Constitution, the United States 

Constitution, the New York City Charier, and Education Law 85 2590-j and 3020-a. Pctitioner 

argues that Hearing Officer Sheinman’s evaluation ofthe testimony shows that he was biased against 

her, and that his comments and interjections during the testimony shows that he waz prejudiced 

against her. She also argues that it was error for him to permit DOE to add four specifications 

against her, since it prevented her from defending herself against the second set of charges. Further, 

petitioner argues that the Education Law requires that a vote by the school board prccede a 

determination of probable cause upon which to bring charges against teachers removed from their 

schools, and that the process against her failed to comply with the law. 

Respondent cross-moves to dismiss the petition on the grounds that it fails to allege 

facts sufficient to warrant a vacatur of the opinion and award. To the extent that pctitioncr allegcs 

that Hearing Officer Scheinman was biased or partial, respondent argues that there is no evidence 

in the record to support this allegation and that petitioner failed to object to any alleged bias durina 

the hearing or prior to the issuance of the award and therefore failed to preserve the issue for judicial 

review. Respondent also argues that petitioner has failed to set forth any basis for vacating the award 

under C.P.L.R. 8 7511(b), and that the award is rational and supported by adequate evidence. 

Respondent maintains that petitioner’s assertion that Hearing OfTicer Scheinman exceeded his 

authority is meritless. It fbrther argues that petitioner was afforded due prctccss, in that she had 

notice of the charges; her attorney did not object to the consolidation of the charges or seek an 
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adjournment when DOE’S motion to consolidate the charges was granted; and under New York City 

law, the Chancellor has the authority to delegate to principals the power to determine probable c a w  

without having to go to a vote before the school board. Finally, respondents argue that given the 

circumstances, the penalty of a fine of $12,500 over eighteen months does not shock the conscience. 

In opposition to respondent’s cross motion, pctitioncr asserts that DOE failed to 

address all of her causes of action, and therefore its motion 10 dismiss should be denied. 

Under Education Law Q 3020-a(5), an arbitration determination pursuant to 

disciplinary charges can only be vacated under the grounds listed in C.P.L.R. 4 7511 (that the 

arbitrator was biased, committed misconduct, exceeded his or her power, or failed to follow 

procedure), or if the determination is not supported by adequate evidence, is irrational, or otherwise 

fails to meet ’%he arbitrary and capricious standards of CPLR article 78.” w o w  v. D- 

gf City of FLY,, 51 A.D.3d 563, 567-68 (1st Dep’t 2008). Additionally, the court may vacate a 

penalty of tcnnination when such punishment is “so disproportionate to the offenses as lo be 

shocking to the court’s sense of fairness.” Id, at 569. 

On a motion to dismiss a special proceeding, the court must “determine only whether 

the facts as alleged fit within any cognizable lcgal theory.”’ V. NCW YQ- 

77 A.D.3d 40,43 (1st Dep’t 2010) (citation omitted); &Q, Jn re Y & 0 H o l m  

Co&,, 278 A.D.2d 173 (1st Dep’t 2000). Accordingly, 

& Ca, 

Y). Inc. v, Bd, of us. of 

“the court must afford the pleadings a liberal construction.” EE)C I. 
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5 N.Y.3d 1 1,19 (2005). However, the petition must not consist of only a “conclusory assertion” of 

the wrong; it must contain factual allegations. W n  v. F- ,S4 A.D.3d 658,659- 

60 (26 Dep’t ZOOS), donicd. 13 N.Y.3d 763 (2009); &Q W o  & Co.. v. loa 

al Cora, 83 A.D.3d 499,500 (1 st Dep’t 201 I) .  Furthermore, the court may examine the 

evidence presented to determine if “a material fact as claimed by the [petitioner] . . . is not a fact at 

all,” -&A ,83 A.D.3d 810 (2d Dep’t 201 l) ,  w- 
-,43N.Ym2d 268,275 (1977);=&- v. Fink, 51 A.Dm3d424,425 (1st Dep’t2008). 

Petitioner’s allegations fail to make out a cognizable c a w  of action. To the extent 

that petitioner argues that her due process rights were violated, she has not alleged facts sufficient 

to withstand the motion to dismiss. Petitioner was represented by counsel during the entire hearing 

process. She was duly and timely noticed of the specifications against her. She wm provided with, 

and took advantage of, all opportunities lo present witnesses and evidence. Further, during the 

hearing, her attorney never objected to the consolidation of the charges against her and never raised 

an issue regarding any perceived partiality or bias of the arbitrator. Moreover, the process of the 

principal determining probable cause did not violate the Education Law. Although 0 3020-a(2)(a) 

provides that the employing board shall determine whether probable cause exists to brina charges 

against a tenured teacher, in New York City, the Chancellor has both the authority to exercise the 

duties of the employing board and to delegate those duties. Education Law 88 2590-h( 19) and 

(38-8). Since at least 2007, New York City chancellors have broadly delegated their powers to 

initiate and resolve disciplinary charges to principals. This pmccss has bccn found to comport with 

due proccss. & la re Solem v, New YQ& CityDn’t of Educ,. 201 1 N.Y. Slip Op. 51897U, ‘3, 
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33 Misc. 3d 121 1A (Sup. Ct. N.Y. Co. 201 1); Itl re I)w v. New York Citv Pm’t afEduc, , 201 1 

N.Y. Slip Op. 51505U, *6,32 MLc. 3d 1230A (Sup. Ct. N.Y. Co. 201 I) .  Accordingly, petitioner 

has not set forth facts sufficient to make out a claim that her due process rights were violated or that 

the hearing officer exceeded his power by deciding charges that had not becn put to a vote. 

To the extent that petitioner argucs that Hearing Officer Scheinman was biased, such 

allegation is merely conclusory and supported by no factual allegations. The simple fact that Hearing 

Officer Sheinman ultimately ruled against petitioner on some of the charges is not evidence of bias. 

s ! x I n r e v * B m  ’ ,6 A.D.3d 1223, I225 (4th Dep’t 2004); Prrleneia v. N ew Yo& 

Ciw Bd./JWt of h, 201 1 N.Y. Slip Op. 50905U, 31 M i x .  3d 1229(A) (Sup. Ct. N.Y. Co. 

201 1). Furthermore, the record reveals that Hearing Officer Sheinman took a balanced approach in 

reaching the determination and award. The hearings were IenNthy and comprehensive, and the 

hearing officer wrote thoughtful and detailed findings in issuing the award, based on testimony and 

evidence, explaining why he rejected most of the charges and sustained three of charges. Petitioner 

has failed to allege facts sufficient to make out a claim that the hearing officer was biased or that the 

decision and award is arbitrary and capricious or without reason. 

As to the penalty, petitioner has failed to allege facts to support her claim that the 

penalty is so excessive as to render it shocking to one’s sense of fairness. Hearing Oficer Sheinman 

determined that his finding that petitioner acted negligently with regard to the death of the kitten did 

not support termination, but that this negligence, her statement that she should have “killed them all” 

and her guilty plea were factors to be considered in determining discipline. Hearing Ommr 

-7- 

[* 8]



Shciiiniati also crcdilcd petitioner’s fifteen ( 1  5 )  ycnrs ofunblemished senrice without a “scintilla of 

evidcnce” that shc had ever prcviously acicd improperly. 1 IC felt, however, that her acts 

dtnions[ratcd a lack 01’ judgmciit. atid that hcr job required common seiisc and good judgiiicnt. 

Tlic.rclbrc. tic found fliat there esiswd u legihiatc bitsis for discipline, and on [hat basis, imposcd 

tlic $12,500 fine. Rcyoiicl hcr  cotitciitions flint thc arbitrator cscccdcd his riuthority or nclccl 

impur~ially. or that stic had not bccn ifforded due process, all of which arc unsupported factually, 

pctitiotw’s allcgutions  hat the award ivns excessive are merely conclusory. Petitioner has not pled 

suficictil facts to makc out n clnini that the penalty \vas irralional, arbilrary and capricious, or 

sllocking io one’s SCIISC of fairness. 

Sincc petitioner has failcd to suflicienlly allege cognizable causcs of action in th is  

petition, il is hereby 

ORDliKlX3 that thc cross motion 10 dismiss thc pctilinn is gmntod; and i t  is I‘urthcr 

MIJUDGED that thc :ward is coiilimed; and it is Kurthor 

ADJUDGED that llic petition is dcnied and thc proceeding is disinisscd. 

UNFILEQ JUDGMENT 
This judgment has not been entered by the County Ch%- 
and notice of entry cannot be served based hereon. To 
obtain entry, counsel or authorized representative mufit 
qppear in person at the Judgment Clerk’s Desk (Room 
142 6). 

[* 9]


