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SUPFtEME COURT OF THE STATE OF NEW YORK 
NEW YORK COUNTY: IAS PART 6 
I----cI------I--IIc..---cc--------*.------- X 
In the Matter of the Arbitration between, 

THE HOLLOW METAL TRUST FUND and THE 
HOLLOW METAL PENSION FUND, 

Petitioners, Index No. 10973Z11 

-a&ainst- 4 

ELL1 NY DESIGN CORPORATION, 

Petitioners, The Hollow Metal Trust Fund and The Hollow Metal Pension 

(collectively the “Funds”), bring this special proceeding, pursuant to C.P.L.R. 9 75 1 I ,’ sctking an 

order confirming an Interim award issued by Arbitrator Roger E. Maher on July 2 I ,  20 I 1 (the 

“Interim Award“), which directs respondent Elli NY Design Corporation (“Elli”) to provide the 

Funds with documents necessary to complete an audit of Elli’s books and records; directs Elli to pay 

the arbitrator’s fees in the amount of $1,500.00; and directs Elli to pay the Funds’ attorneys’ fees in 

the amount of $1,500.00. Elli opposes the petition and cross-petitions, under C.P.L.R. §§ 

75 1 1 (b)( I)(i) and (iii), to vacate the Interim Award in its entirety. 

The Funds are entities that receive and collect fringe benefit contributions and 

provide various fringe benefits to eligible employees on whose behalf employers contribute to the 

Funds pursuant to collective bargaining agreements. Elli, an employer, entcred into a series of 

’ The Court will consider the petition 8s having been brought under C.P.L.R. 8 75 10. 
C.P.L.R. 0 2001. 
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collective bargaining agreements with the United Brotherhood of Carpenters & Joiners of America, 

Local 2870 and its predecessor, Local 2682 (“the Union”), the most recent of which (annexed to the 

petition and cross-petition) became effective on or about December 1,2006 (the “Agreement”). 

Under the Agreement, Elli agreed to make certain monthly benefits contributions per eligible 

employee. The Agreement sats forth that disputes arising between the employer and employees shall 

be “settled jointly in the first instance,” then submitted for arbitration before an impartial arbitrator 

appointed by the New York State Employment Relations Board, whose decision shall be final and 

binding on all parties. Although the Funds are not parties to the Agreement, they contand, and Elli 

does not dispute, that they are third-party beneficiaries to the Agreement. 

A dispute about tha amount of benefits contributions that Elli should have made 

between January 1, 2005 and September 25, 2009 arose after the Funds audited Elli’s financial 

records. The auditor determined that Elli’s benefits contributions were short by $136,774.97. Elli 

disputed the auditor’s methodology and results. The parties were not able to reach a resolution on 

the issue of the alleged delinquent benefits contributions. Accordingly, on or about December 6, 

2010, the Funds served Elli with a Notice of Intention to Arbitrate (“NITA”) the issue of the 

delinquent benefits contributions before Arbitrator Roger E. Maher. 

By notice dated December 22, 2010, Arbitrator Mahcr scheduled a hcaring for 

January 25,20 1 1, and the parties appeared on that date. Elli’s attorney aflirms that he objected to 

the hearing being conducted “on the basis that the Funds had no d8ht to conduct the arbitration.” 

Elli concedes that the arbitration proceeded and that Elli participated in the arbitration. During the 

hearing, i t  became apparent that the auditor had not reviewed certain ledgers and records in preparing 
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the audit; the Funds contends that this is becausc Elli refused to turn over certain materials, although 

Elli contends that it was never informed that the audit was “incomplete.” Elli maintained that the 

auditor had improperly included certain exempt employees (a foreman, ofhe staff, and temporary 

employees) in calculating the amount of benefits contributions that Elli should have made on behalf 

of employees covered by the Agreement. Arbitrator Maher adjourned the hearing to allow Eli  time 

to present proof substantiating its claim. Having received no documents, on or about February 1 1, 

201 1, the Funds served Elli with a second NITA to arbitrate the issua of Elli submitting to an audit 

of its books and records. 

By notice dated February 21,201 I ,  Arbitrator Maher scheduled a hearing on the 

second NITA for April 18,201 1. On or about March 15,201 1,  Ell1 filed an application by order to 

show cause in the Suprcme Court of the State of New York, Queens County, seeking an order 

staying the arbitration on the grounds that: (i) the demand to arbitrato was premature, as the 

Agreement requires the parties to attempt to jointly settle the dispute prior to arbitration; and (ii) the 

Funds’ request to review Elli’s general ledger was overbroad and beyond the scope of the audit’s 

objective to confirm delinquent contributions to the Funds. On or about March 28,201 1, the Funds 

filed a notice to remove the action to the United States District Court for the Eastern District ofNew 

York. The Eastern District court declined to stay the arbitration. 

The parties appeared for the April 18,201 1 hearing, during which they agreed on 

terms for continuing the audit. Elli agreed to produce its general ledger, cash disbmment  journal, 

copies of checks, and bank statements. The audit was scheduled for May 11, 201 I ,  and was 

adjounrcd once to June 8,201 1. On that date, the auditor requested certain other documents that Elli 
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asserts it had not previously a g r d  to make available. The requested documents concerned cash 

disbursements made by Elli to various subcontractors, and particularly to a company known as Tuff 

Construction, which Elli contends performed consulting work for It. Elli informed the auditor that 

the documents were not available and the auditor cancelled the audit. 

provida specific books and records for the audit and directs Elli to pay the Funds' attorneys' fees and 

the Arbitrator's fees totaling three thousand dollars ($3.000). 
~ 

The Funds now seek an order confming the Interim Award. In response, Elli cross- 

petitions to vacate the award, pursuant to C.P.L.R. QQ 751 l(b)(l)(i) and (iii), on the grounds that: 

(i) the arbitrator committed misconduct by rendering an award based on an a communication, 

denying Elli an opportunity to respond, and as such, not issuing an award without sufficient evidence 

in contravention of C.P.L.R. 8 7506(c); (ii) the arbitrator exceeded his power in issuing h e  Interim 

Award, because the award is not based on the relevant bargaining agrement, and as such, is 

irrational on its face; (iii) the lnterim Award violates a strong public policy, by ignoring the parties' 

bargaining agreement and replacing it with different terms; and (iv) the Interim Award is not a final 
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and definite award upon the subject matter submitted, because the award leaves open for further 

determination by the arbitrator whether the audit calculations arc correct, Elli fbrther argues that the 

petition to confirm the Interim Award should be denied on the grounds that it is premature, in that 

neither a motion to modify nor a motion to vacate has been flled or decided, and alleges that these 

are conditions required under C.P.L.R. 6 75 I 1 before filing a petition to c o n h n .  

N.Y.2d 39, 49-50 (1 997). C.P.L.R. 00 75 10 and 75 1 1 provide the only statutory authority for 

judicial review of arbitration awards, Under C.P.L.R. 6 7510, the court shall conflrm an arbitration 

award “upon application of a party made within one year after its delivery to him, unless the award 

is vacated or modified on a ground specified in [C.P.L.R. 8 75 1 I].” Under C.P.L,R. 84 75 1 1@)( I)(i) 

and (iii), the court shall vacatu an arbitration award if it finds that “the rights of [a] party were 

prejudiced by: (i) corruptJon, fraud or misconduct In procuring the award; or [, , .] (iii) an arbitrator 

[. . .) exceeded his power or so imperfectly executed it that a final and definite award upon the 

subject matter was not made.” However, in order for this court to intervene in any arbitration 

proceeding, “there must be an ‘award’ within the meaning of h e  statute.” mbilO11IndoncsiaInc. 

Oil -, 43 N.Y.2d 276,281 (1980). The court shall only review final 

determinations made at the conclusion of an arbitration proceeding upon the matter submitted. Isi, 

~ 
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Here, the controversy submitted by the parties to the arbitrator regarded the delinquent 

h d s  contributions. The essence of that dispute is whether the auditor was justified in including 

certain employees while determining the amount of benefits contributions due to the Funds. The 

Interim Award does not resolve this dispute. Further, neither the Funds, by specifically questing 

an interim award, nor the arbitrator, by labeling the award “interim,” intended for the Interim A w d  

to rcsolve the underlying dispute. Elli does not deny that it is a signatory to the Agreement, which 

compels it to fully cooperate With audits, neither docs Elli dispute that it consented to submit certain 

documents necessary for the audit during both of the January 25,201 1 and April 18,201 1 hearings. 

As such, the Interim Award does not purport to be final, but rather is intended to eliminate an 

ancillary issue to the underlying claim submitted to arbitration. At this stage, there is no final 

determination and the matter is not ripe for judicial intervention under C.P.L.R. 8 75 IO or C.P.L.R. 

5 75 1 1. Civil Sew. F&ovees Ass’n Y. Cou- ,305 A.D.2d 498 (2d Dep’t 2003). 

Thus, the court shall neither confirm nor vacate the Interim Award and the matter is dismissed. 

Accordingly, it is hereby 

ORDERED and ADJUDGED that the petition and cross-petition are denied and the 

proceeding is dismissed in its entirety. 

F I L E D  
JAN 10 2012 

ENTER: 
NEW YORK 

COUNr‘S OFFICE 

JOAN . LOBIS, J.S.C. 

-6- 

[* 7]


