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89/5 GREENE STREET LLC and
GEORGE HARGREAVES,
Plaintiffs, _
Index No. 111791/07
-against- (Consolidated Action)

PETER MOORE, E&G REALTY LLC and

GREENE STREET PARTNERS, LLC, F ' L E D

Defendants.

________________________________________ X JAN 11 2012

Louis B. York, J.: co NEw YQBK
This is an action for breach of contract,tﬁgzsgfﬂﬁioiﬂgE
covenant of good faith and fair dealing, unjust enrichment and
breach of fiduciary duty by plaintiffs 89/5 Greene Street LLC (89/5
Greene Street) and George Hargreaves (Hargreaves) against
defendants Peter Moore (Moore), E&G Realty LLC (E&G) and Greene
Street Parthers, LLC (the Company), in connection with the
conversion of an apartment building into a condominium. Plaintiff
moves, pursuant to CPLR 3212, for an order granting summary
judgment. For the reasons stated below, the motion is denied.
The following facts are drawn, in part, from this court’s
decision, dated August 23, 2010, which granted a motion to

disqualify Moore’s counsel and denied Moore’s cross motion for

summary judgment.
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The Company is a limited liability company that was formed to
acquire and convert an apartment building at 89 Greene Street in
Manhattan into a condominium (the Property). Hargreaves, E&G and
Moore all had membership interests in the Property.! E&G also
issued a Purchase Money Mortgage to the Company for $2.8 million.

On March 26, 2003, the Company’s mémbers entered into an
operating agreement, pursuant to which Moore was authorized to
conduct the day-to~-day affairs of the Company for two vyears.
Relevant here, the Company had to approve any member’s transfer of
its ownership interests. Moreover, under § 7.01 (c) of the
agreement, certain matters related to the operation of the Company
required the written approval of 85% in interest of the members,
These matters included amendments to the operating agreement,
mortgaging a material part of the Company’s assets and paying
compensation or fees to a member.

On May 22, 2003, Hargreaves transferréd his 20% interest in
the Company to 89/5 Greene Street, which is a company owned by him
and of which he is the managing member. On December 28, 2004,
Moore executed a First Modification to the operating agreement. It
provided that if the Property was not converted to a condominium by

February 1, 2006, E&G would have the right to buy out the other

'The other members were Richard Orenstein and James Healy.




members of the Company and take ownership of their units. A day
later, on December 29, 2004, Moore mortgaged the Company’s assets
in connection with a mortgage refinance with non-party Intervest
National Bank (Intervest), to pay off the Company’s previous
mortgage, refinance costs and related expenses. Plaintiffs allege
that Moore then transferred more than $300,000 of this money to his
own company, Peter Moore Associates, to develop his own unit in the
Condominium. Plaintiffs state that this transfer was never
authorized by the Company members.

Plaintiffs also allege that 89/5 Greene Street did not sign
the First Modification, although Hargreaves states that he did
consent to the refinancing deal. Moore asserts that Hargreaves,
representing 89/5 Greene Street, orally consented to the First
Modification. He submits an affidavit from E&G’s counsel, Stewart
Rothman, who states that he was at the closing, and that
Hargreaves verbally agreed to the modification and stated that he
would execute the necessary documents in connection with the
modification. Rothman Affidavit, 9 5. Moore contends that
Intervest would not have agreed to the refinancing without the
modification.

On June 1, 2005, Moore executed a Second Modification to the

operating agreement, providing that, in the event the Property was
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not converted to a condominium as of February 1, 2006, E&G would
grant the other Company Members an extension until March 15, 2006.
Hargreaves states that he signed the Second Modification on behalf

of 89/5 Greene Street, but crossed out the part which said that the

Second Modification was deemed a ratification of the First

Modification.

The Property was converted into a condominium in July, 2006,
several months after the February 1, 2006 deadline. FE&G demanded
that 89/5 Greene Street and other members of the Company pay a
monthly penalty of $5,000 from February 2006 through the conversion
date, pursuant to the terms of the First Modification, and stated
that 1t would take over the ownership interests of the other
members if the penalty was not paid.. Plaintiffs state that 89/5
Greene Street paid its portion of the penalty, 1in order to avoid
the buyout, even though they contend that Hargreaves never signed
the First Modification and Mooge’s conduct pursuant to the First
Modification was, therefore, unenforceable.

Plaintiffs assert claims for breach of contract, breach of the
covenant of good faith and fair dealing, unjust enrichment and
breach of fiduciary duty against the various defendants. Among
other things, plaintiffs claim that Moore did not get the 85%

approval of Company members required by the operating agreement to




execute the First Modification, and did not get the 85% approval
required for the refinancing deal. Additionally, they claim that
he did not have permissicn to transfer the extra funds from the
mortgage refinance to his own company to develop his unit in the
condominium.

Plaintiffs now move for summary judgment. A party moving for
summary judgment is required to make a prima facie showing that it
is entitled to judgment as a matter of law, by providing sufficient
evidence to eliminate any material issues of fact from the case.
Winegrad v New York Univ. Med. Ctr., 64 NY2d 851 (1985); Grob v
Kings Realty Assoc. LLC, 4 AD3d 394 (2d Dept 2004). The party
opposing must then demonstrate the existence of a factual issue
requiring a trial of the action. Zuckerman v City of New York, 49
NY2d 557, 562 (1980). Here, numerous questions of fact exist which
preclude a granting of summary judgment.

Plaintiffs' causes of action rest on their contention that
Moore never received the consent of 85% of the Members required to
take certain actions, including the First Modification to the
operating agreement, the refinancing of the mortgage and the
transfer of money to Peter Moore Associlates. However, numercus
questions of fact exist with respect to whether Moore obtained the

required consent to take these actions.




First, plaintiffs contend that Moore did not obtain consent to
execute the First Modification to the operating agreement.
However, as set forth above, defendants have put forth evidence to
demonstrate that Hargreaves may have given such permission on his
part at the closing. Thus, a factual dispute exists on this issue.
Moreover, even assuming that he did consent, none of the parties
has adequately demonstrated whether the required 85% consent was
obtained in any event.

Similarly, questions of fact exist as to whether consent was
obtained for the refinancing. On the one hand, the complaint
alleges that no such consent was obtained. However, Hargreaves
states in his affidavit that he “generally consented” to the
refinancing, but did not consent to the transfer of funds to
Moore’s company. Hargreaves Affidavit, § 7. Thus, an issue of
fact exists in connection with consent to the refinancing.

Defendants alsg raise an issue as to whether consent by 85% of
the members was actually required to take certain of the actions at
issue here, including the disbursement of funds to Moore, or
whether a 2/3 majority was sufficient. It is undisputed that
section 7.01 (b) of the operating agreement states that once the
Purchase Money Mortgage was paid off, the required consent was

reduced from 85% to a 2/3 majority. Defendants have put forth




evidence to demonstrate that the mortgage was paid off once the
closing occurred. Thus, consent by a 2/3 majority may have been
sufficient. However, even assuming that a 2/3 majority would
suffice, defendants have not put forth proof that such a majority
consented to the actions aﬁ issue here.

Therefore, in light of the questions of fact set forth above,
plaintiffs have not demonstrated that they are entitled to summary
judgment on their causes of action for breach of contract, breach
of the covenant of good faith and fair dealing, unjust enrichment
and breach of fiduciary.

Plaintiffs also assert a cause of action seeking to examine
the company’s books and records. It is undisputed that section
8.01 of the operating agreement states that members of the Company
have the right to examine the Company’s books and records, on
reasonable notice, for reasons reasonably related to the member’s
interést in the Company. However, plaintiffs have ﬂot demonstrated
that they made any request for such an examination or that such a
request was improperly denied. Therefore, they have not
demonstrated that they are entitled to an order directing
defendants to produce such records,

Finally, plaintiffs assert a cause of action seeking an

accounting “reflecting each and every financial transaction of the
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Company up to the time Moore sold his unit on December 1, 2006."
Complaint, q 70. Plaintiffs cite to Gottlieb v Northriver Trading
Co. LLC, in which the Appellate Division, First Department, noted
that “members of a limited liability company may seek an equitable
accounting under common law.” 58 AD3d 550, 551 (1lst Dept 2009).

Defendants do not oppose the request for an accounting,
stating that such an accounting is available, but that plaintiffs
have never demanded one. Therefore, plaintiffs’ request for an
order directing such an accounting is denied with leave to renew,
i1f necessary, upon a demonstration that a proper demand for an
accounting was made by plaintiffs and denied by defendants.

Accordingly, it is

ORDERED that the motion for summary judgment by plaintiffs

George Hargreaves and 89/5 Greene Street LLC is denied.
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