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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YOKK : PART 5 

Jn the Matter of the Application of: 
X _________rr----____________r___________r-----------------~--------- 

SHENNETH PHI LLIP-HORN E, 

Pet i ti one r , 

For a Judgment pursuant to Article 78 
or  the Civil Practice Law and Rules 

-against- 

JOHN B. RHEA, as CHAIRMAN OF THE NEW 
YORK CITY HOUSING AUTHORITY, 

For pet 1 t ioncr : 
Stcphen Shepard, Esq. 
Joan L. Bereabaum, Esq. 
DC 37 Health and Security Plan 
Municipal Employccs Legal Services 
125 Barclay Street 
New York, NY 10007-2 179 
21 2-81 5-1 835 

Index No. 401769/11 

Argued: 10/25/1 1 

Motion Cal. No.: 102 

DECISION & JUDGMENT 

Motion Scq. No.: 00 1 

Nt-~ i /  y(j i jH 
For resp&@hfmTy 
Melissa R. Renwick, !?krr’’&s OFFICE 
Sonya M. Kaloyanides 
General Counsel 
New Yoi-k City Housing Authority 
250 Broadway, 91h Floor 
New York, NY I0007 
212-776-50 10 

By notice of petition dated June 27, 201 I ,  petitioner brings this Articlc 7s proceeding 

seeking an order vacating New York City Housing Authority’s (NYCHA) dcnial of her public 

housing application. Respondent opposcs. 

I. BACKGROUND 

The purpose of the Unitcd States Housing Act of 1937 i s  to, inter alia, “remedy the 

unsafe housing conditions and the acute shortage of decent and safe dwellings for low-income 

families.” (42 USC 5 1437[a][l]LAJ). The Act authorizes the United States Department of 

I lousing and Urban Development to “assist public housing agencies ( P H h s )  with the 

development and operation of low-income housing projects. . . .” (24 CFR 941.101 [a]). 

NYCHA, a PHA, was created by the New York Legislature to build and operate 
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low-income housing in New York City. (Vcrified his.) .  Pursuant to 24 CFR 960.201(a), 

NYCHA may admit into its housing only income-eligible fanlilies, and its Tenant Selection and 

Assignnient Plan and Application and Administration Departmciit Manual detail thc process by 

which it dcteiinines income eligibility, cach providing that “[flainily composition is a key factor 

in determining apartment size, inconic limit, and rent” and that “[alpplicants whose family 

composition cannot bc ve r ikd  are incligible for two years froin the date thcy are declared 

ineligible.” (hi, Exhs., A, B). 

An applicant’s family composition is considered non-vcrifiable when “[tlhere is evidence 

of change or instability in the family composition making it impossible to determine family size.” 

(Id, Exh. 9). Thus, where an applicant claims a person with whom he or she currently lives will 

not live with him or her in public housing, he or she must provide verification thereof. (Id.). 

On July 30,2009, pctitioner submitted to NYCHA an application for a public housing 

prqjcct apartmcnt, listing hcrselfand her threc children as those who will live in the apartmcnt. 

( I d ,  Exh. D). 

On March 19,2010, NYCHA interviewed petitioner to determine her eligibility lor public 

housing, and petitioner stated that shc lived with her husband and her t h e e  children, that she and 

hcr husband have lived together since 1991, that they shared rent payments until he reccntly lost 

his job, that they have not separated and that thcre is no domcstic violcnce, and that she is 

applying for public housing for herself and her children because she is ‘(constantly argu[ing]” 

with her husband, and he plans to remain in their current apartment. (Id., Exh. E). 

On March 24,2010, NYCHA denied petitioner’s application, stating that “[w]e cannot 

determinc whether or not your husband will live with you should you get an apartment” as they 
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had lived together since 1991. (Id., Exh. E). 

On or about May 2 1,20 10, petitioner requested a hearing to review N YCHA’s denial of 

hcr application. (Id., Exh. H). On February 14, 20 1 1, the hearing was held, during which 

pctitioner offercd in evidence, inter alia: 1) a notarizcd letter dated May 17,20 10 wherein sllc 

states that “my husband [ ] will not bc moving with me, nor will he be living with me at the 

project apartment. He resides at [my current] address to which he is the lease holder”; 2) a lease 

renewal form for her current apartment dated July 22,20 10 reflecting that her husband is the 

lessee and that the lease will expire on Septembcr 30, 2012; 3) a letter from counsel 

memorializing that petitioner retained him to represent her in a divorce action and that he expects 

to file the summons within two weeks; and 4) a notarized letter dated February 25,201 1 in which 

her husband states, “I am the lease .holder at the apartment [in] which 1 reside, and there’s no way 

I will jeopardize my lease and give up my apartment to move in with Shenneth into the prqject 

apartment she’s applying for.” (Id., Exhs. J, L, M, N). 

At the hearing, NYCHA offcred, inter diu, an affidavit of family coinposition datcd 

March 19,2010 wherein petitioner states that her husband will not livc in thc project apartment. 

(Id., Exhs. F, I). 

On March 4, 201 1 1, the hearing officer issued his decision, sustaining the denial of 

petitioner’s application on the ground that shc failed to provide “sulikient objective evidcnce to 

verify [that] her relationship with [her husband] has been terminated and that [he] will not reside 

with her jn an apcxtinent in [plublic housing,” noting that although she has retained an attorney 

for thc purpose of filing for divorce and has paid all expenses nccessary for same, she has yet to 

do so, and that her claim that her husband will not live in the apartment is inconsistent with their 
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long history of cohabitation. (Id., Exh. Jj. 

11. CONTENTIONS 

Petitioner claims that the hearing officcr’s decision is arbitrary and capricious, as she 

submitted evidence demonstrating that her husband will not live in thc project apartment, 

notwithstanding that they have lived together since 1991, and no evidence to the contrary was 

offered. (Pet. j. Shc relies on her divorce summons, which is annexed to her petition and which 

rellects that it was filcd on April 13, 201 1, in arguing that she was planning to end her marriage 

at the time of the hearing. ( I d ) .  

In opposition, respondent denics that the hearing officcr’s decision is arbitrary or 

capricious, as petitioner submitted no evidence demonstrating that her marriage had cnded, and 

her claim that her husband will not move with her is inconsistent with their long history and 

present cohabitation. (Ans.; Respondent’s Mem. of Law). Additionally, respondent asserts that 

petitioner is precluded from offering her divorce sunmons, zts my review is limitcd to the 

evidence adduced at the hearing, and in any event, absent a judgment of divorce, petitioner has 

failed to demonstrate that her marriage has ended. (Ans.; Respondent’s Mem. of Law). 

In reply, petitioner maintains that she submitted evidence sufficicnt to show that her 

husband will not live in thc project apartment, as her statements with respect to her husband’s 

tcnancy have been consistent, and NYCHA’s rules do not premise eligibility on marital status. 

(Affirniation of Stephen Shephard, Esq., in Reply, datcd Sept. 15, 20 11). 

111. ANALYSIS 

A. Waiver 

In an Article 78 proceeding, a court may not consider evidence not presented during the 
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administrative hearing. (Matter ofFeatherstone v b-ranco, 95 NY2d 550, 554 I20001; MLitter of 

Yurbough v Franco, 95 NY2d 342, 347 [2000]; Matter ofTorres v New York City Hous. Auth., 

40 A113d 328, 330 [ I s t  Dept 20071; Matter o f f a t v i c k v  Hernandez, 309 AD2d 566,566 [ I s t  Dept 

2003]). Consequently, I do not consider petitioner’s divorcc summons. 

R. Arbitray or capricious 

Judicial rcview of an administrative agency’s decision is limited to whethcr the decision 

“was made in violation of lawful procedure, was affected by an error of law or was arbitrary and 

capricious or an abuse of discretion, including abuse of discretion as to the measure or mode of 
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petitioncr’s husband is obligatcd, pursuant to the lcase renewal, to pay rent on the apartment until 

Septcmber of2012 and thcrefore has incentive to remain there, as confirmed by his notarized 

lcttcr. Additionally, absciit any indication that he considered pctitioner’s testimony incrcdible, 

the hearing officer’s reliance on thc parties’ history o l  cohabitation is arbitrary and capricious, as 

pctitioner consistently rcpresented that she was sccking public housing in order to movc away 

from her husband, and no evidcnce to the contrary was offered. And NYCHA’s rules neither 

provide lor the nature of the proof nccessary to dcmonstrate that a person with whoin an 

applicant lives will not live with hcr in project housing nor that a married applicant must file for 

divorce to deinoiistratc same. 

For these reasons, I find the hearing officer’s decision arbitrary and capricious, and I 

remand the matter for NYCHA’s consideration of petitioner’s application in accordance with her 

account of her family composition. 

IV. CONCIAUSION 

Accordingly, it is hereby 

ORDERED, that the petition is granted and the matter is remanded to NYCHA for its 

consideration of petitioner’s application in accordance with her account of her family 

composition. 

F 

ENTER: F l k  

NL’VII ‘<f>Hk 
DAI’ED: January 11,2012 BARBAM J 

New York, Ncw York 
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