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Upon the foregoing papers , plaintiff' s motion , brought hy Order to Show Cause , for a
permanent il junetion directing the defendants to deliver custody of Corona, a male chestnut
gelding horse, and for a declaratory judgment ckclaring the rights and remedies between the

parties as they pertain to custody and owncrship of Corona , is dcnied. Thc tcmporary rcstraining
order directing that thc defendants , their agents , servants , employs , and anyone acting on their
behalf in a construction capacity, arc rcstrained and enjoined fl"om removing (i'om the State of
New York , transferring, selling, pledging, leasing, assigning, or otherwise disposing of (\mma

shall remain in efll ct pending the final outcome of this litigation,

The following fi.lcts are takcn fi'Oll1 pleadings and suhmitted papers and do not constitute
findings of f lct by this Court.

This is an action for permancnt injunctive rclicJ trespass to chattel , conversion , and
intentional infliction of emotional distress.
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The instant proceeding ariscs out 0/ all adoplion agrecrnent, dated Aligust 2) ?O 11 , f(J!' a

horse known as "'Corona," which was entcred into between thc p!ainti IT and defendants Project

Sage Horsc Rescue (hereinafter "' Project Sage ) and Brittany Rostron. Plaintiff alleges (hat the

adoption agreement was unlike a lease agreement in that the ;Jdoption agreement translerred legal

title of Corona to the plaintiff. Plainti IT eonlends that transfer ortitlc to the plaintifT was

conditioned upon the adequate care of Corona by the plaintiff. Plaintiff huther contends thai

dcfcndants breached thc adoption agreement by wrongfully laking possession of Corona and

denying plainti fT access 10 Corona,

Defendant Project Sagc is a non" profit organization dedicated to preventing the inhumane

treatmcnt and slaughter of horses, Defendant Rostron is Project Sage s director. Defendant Two

Cousins Farms , LLC (hercinatler "Two Cousins ) is the stable where Project Sage keeps many of

its horses, Defendants contend that thl adoption agreement did not transfer owncrship of Corona

to thc plaintiff. Defcndants contend that while (:oronawas "plaecd" with plaintiffas its

caregiver " the adoption agreement' s express terms restrict plaintiff from selling, assignini2"

transferring or leasing Corona. The agreement also prevents the caregiver (i'om bequeathing the

horse to her heirs UPOIl the caregiver s death , but instead states that within ten days of fhe

caregiver s death , the "horse must he released only to Projcct Sage, kfcndants contend thai

while Project Sage grants certain custody rights to able and loving caretakers , those rights ;lTl

subject to specific restrictions that permit Project Sagc to maintain control over the well being of

its horses, Defendants contend that in rdurn I()!' paying an adoption fee and the costs of the

horse s upkeep, an individual who beeomes a horse s "caregiver" is granted an exclusive , or near
exclusive , right to ride the horse. Defcndants contcnd that the "'adoption fee" was wai ved f )r the
plaintilTas long as thc dcfendants could continuc to give riding Icssons using (

orona on

Wednesdays and Sundays. DclCndants note that the adoption agreemcnt docs not 
rcf( r to

plaintilfas an "'owner" of the horse , but rathcr rekrs to hcr as a "'caregiver. " Defcndants argue
that the adoption agrcement did not transfcr titk or Corona 10 plaintiff and that plainti fT should
not be granted exclusive possession or the horse, dcnying Project Sage of all of the rights it
expressly rctained in the adoption agrcemcnt at issue.

The adoption agreement specifically stales fhat (:orona may nol be movcd out of New
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York State by its Caregiver , without the express written permission of' Prnject Sage. It further

states that the caregiver may mnve the horse to a new Incation withinNcw Ynrk State if(J)
Project Sage is inf()rmcd in \vriting 30 days prior to. the propnsed move; (2) Project Sagc

approvcs the new lacility prinr to. the proposed mo.ve; and (3) Project Sage executes a writtcn
agreement authorizing such a move. Additionally, the agreement states that the horse will reside

, and will not bc mnved jJ" , Two (' ousin:; 1' :1r1I withoul the wriUen approv,ll of I'rojec1 Sage.

Plainti fT contends that on or abold September 13 , 20 II , the plaint i fT"' in writ i ng and

verbally" requested permission to remove ( orona hom Two Cousins to Pal-- Mine Equestrian

Ccnter (hereinaftcr "Pal") for three days from September 29 2011 to October 1 2011. Plain1ill'

contends that permission was granted by Project Sage. Thereafter, on Octnbcr I , 20 II , the

plaintiff enntends that she communicated in writing her desirc to relocate Cnrolla IJ-om Two.

Cnusins to Pal becausc the plaintifTbclieved thc ennditions and eircumstanccs at Pal werc bettcr

few Coron,L At said time , plaintiff was dirccted hy Project Sage to return Cnrona to Two

Cnusins. PlaintiJT contcnds that she did return Corona to. Project Sage on October I , 20 II.
Plaintiff alleges infer alia that as a result oflwr request to move Cnrona, Projcct Sage
unilaterally "terminated" the adnption agrecment and rcmnvcd Cnrona (I"om Two Cnllsins to an
unknown location. PJaintiffcnn1cnds th,lt (kkndants did no! want Corona moved to Pal because
Projcct Sage wanted to continuc to use the hors( I()\ riding !cssons two days a week.

I kfcndall1s contend that while Project S;lg(,- agreed to permit plaintiff' to (ransl( r Corona
to another facility in September 20 II , Projeci S;Jgc agrced ollly f()r a transf( r of the horse 1(". onc
weekend. Defendants contend that nn Octnbcr I , 20 II , plaintiff announced hcr i ntcnl ion to
rcfuse to return Corona to the stable designated by Project Sage

, in violation of'the tcrms nf the
adoption agreement. Defendants cOlltend thai if was nnly aller plaintifT was remindcd ahoul the

terms ofthe agrcemcnt that plaintif'f' returned Corona and gave Projcct Sage thirty days noticc of'

her rcquest to relocate Corona. At be timc that plainti fl' returncd Corona , the defendants contend
that Cornna was sweating and acting abnormally, conditions that were ahatcd whcn a "

cribbing
collar" wbich had hecn plaecd on Corona had becn rcmoved. Defendants cnntend that "

givcll
concerns f()J the safety of Corona " Projcct Sage tcrminated thc adoption agrecment with 

plaintiff'
and relocated Cnrona.
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While plaintiff' s application hercin rcqucsts a pcrmanent il~junction directing the
defendants to dcliver custody ofCol"na to fhc plainlifl~ plaintiffhas no1made a prima lcic
showing of cntitlement to a pcrmanent injunction awarding hcr custody of Corona

, as p/;linti If

has failed to dcmonstrate that she is the sole owner of (:orona or 
th81 shc is entitled to sole

possession ofCol"na. Contrary to plaintiff' s conten1ions , it is not "undisputed" that the adoption
agrcemcnt tr3nst( ITcd ownership of Corona 10 the plaintiff Defendant disputes samc , and , more
importantly, thc adoption agreement is silent as to the ownership of Corona and does 

n01
spccifically transfer title of said horse to the plaintiff 

Addifionally, the agrcement specifically
statcs that Corona is to rcmain at Two ( oll,)ins Farm unless thc caregivcr gets wriUen pennission

Ii-om Project Sage to move the horsc 
10 another location within New York State-

Further, while thc plaintiff's Order to Sllow Causc initially requests a pernwnent

iunclion , within hcr Affirmation in Supporl o/'same , plaintiffprimari!y mgucs that she is
cntitled to a prcJiminary il junction. The clements rcquired /()r a preliminary ir junclion arc: (i)
likelihood of success on the merits of the underlying claim; (ii) irrcparable injury in Ihe ahscnce

of thc il junction; and (iii) a halance of the eq uit ies in the movant's fa VOL (, rcillol1e- Makinano
v. B i!ol1l'roper/y, Jnc. R3 A_ 3d 621 , no N. Y_ 2d 362 (2d DcpL 2(11); lJigh/owner v. Reid

3d 440 , 772 N. Y - 2d 575 (2d DepL 2(04); 

/)'

ee also , ;/1'/110 Ins. C'o. Capasso, 7S
N. Y.2d R60 , 552 N. Y. 2d 91 R (1990); 111/l'rf(,i/h Medical Center v. I hahzad J 24 A. 2d 557
507 N. 2d 702 (2d DepL 1986)). Thc purpose ofa preliminary 

junction is to prcservc the

Inc. 83 AD_ 3d 621 , nON_ Y.S, 2d 362 (2d f)cpL 2(11)).

status quo until a decision is reachcd on thc merits, 

(Arcimol1e. Makinano v. Bril/ol1 Properly,

The plainlilfhas nliIed to demonstrate fhe clemcnts necessary fo obtain a preliminary
injunction, PlainliiThas not demonstrated a 

likelihood ofsucccss on the mcrils of the 
underlyingclaim , as (hc adoption agrecment docs not spccil'ically 

sta1c that the ownership or('
ol'na wastrans/erred fi'om Project Sage to the plainliffor Ihal plaintiff is entitled to so/c possession of the

horse. Thc adoption agrccmcnt at issllc merely 
states that Project Sage 

CJgrecs to "place C:oron3to caregiver" for "the purposc of providing (\ sale , health and loving environment /()r the horse
and also states that such pl8cement with (he caregiver is agrecd to in exchange tin-

the caregi vcragrcemcnt " to comply with the tcrlJs oflhe Placement Conlrae/." In addition
, fhe adoption
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agreement spceilically states that Corona shall remain at Two Cousins Farm and expressly gives

Project Sage the right to remove the horsc without noticc to the plaintiff.

In addition , there is no evidence that thcre will be irrcparable harm to thc 
plililltiff or 10

the horse , Corona, absent a preliminary injunction. To ensurc same , pl;lintitT has bccn awarded a
temporary restraining order, restraining and enjoining the defendants their agents

, servilnts
employs , and anyone acting on their hehalf in a construction capacity, II'

om removing fhJ111 the
State of New York , transferring, seJling, pledging, leasing, assigning, or otherwise disposing of

Corona, and same shall rcmain in dfed pending the final outcome of this litigation.
I ,asHy, the plaintiff has f lilcd to demonstrate a h,lIancc of equities in her 

IVOr. The
adoption agl'C;ment speci tIcally states that (:orona shall 

remain at Two Cousins Farm and
expressly gives Project Sage the right to remove the horse without notiec to the carcgivcr at the

sole discretion of Project Sage , if in thc rcasonable opinion of Project Sage the caregiver is
failing to comply with the terms and eonditions of the agreement. The agreement docs not give

plaintiff permission to posscss thc horse at a location of her choosing without thc express 
wriUen

permission of Project Sage.

Further, with rcspect to plaintiff' s rcquest f()r a declar;ttory judgrncnt declaring 
thc rights

and rcmedies between the partics as they pertain to ownershi p and custody of Corona
, suffcient

evidence has not been presented hercwith 
f()r the Court 10 make such a dcterllinal ion , and therc

are also questions of fact regarding same which prevent such a determination. Furthcr
, the Court

notes that discovery in this mattcr has not yet begun and a preliminary conlCrcnce has not yet

heen held.

Accordingly, plaintifPs motion is denied, PlaintifTis directcd to 
scrve a copy of this

order upon the I)j /lcrentiated Case Managemenl Pari 

("DCM" Case Coordinator of the Nassau
County Supreme Court, and Upon eounsel for fill; dcf(;ndants , withinlwenty (20) days ofthc dale
of this Order. The parties shall appear 

(()r a Preliminary C\mfcrenee on Fdwual"Y 15
2012 at9:30 A. M. in the DCM Part, Nassau County Supreme Court

, to schedule all discovery
proceedings.
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ASSAJ COUNTY
COUNTY CLERK' S OFflC

Dated: January , 2012
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Cc: Andrcw R, Bensi , Esq.
2950 Ilcmpstcad Turnpikc , Suite 201
Lcvittown , NY 11756

SN R Dcn10n liS LLP
1221 /\ Vl llllC of the Amcricas
f\lcw York , NY 10020
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