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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

'OUN7Y CLERKS  OFF^^^ 
Defendant moves for summary judgment dismissing plaintiff's 

complaint based upon l a c k  of notice of the purpor ted ly  dangerous 
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condition that caused the accident. 

Plaintiff alleges that, on August 2 3 ,  2006, she tripped and 

fell on a piece of rope on t h e  zidewalk outside a building (the 

Building) located at 216 West 103rd Street, New York County (the 

Accident Site). 

Accident Site and it rents out the ground floor commercial space 

to various stores while operating floors 2 through 5 as a hotel 

Defendant O w n s  the Building loca ted  at the 
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known as the Marrakech (Marrakech). 

Plaintiff contends that she was walking on the sidewalk 

outside the Building at the Accident Site, when a rope got caught 

underneath her feet causing her to fall. She states that she 

observed two construction workers outside the Building who picked 

her up after she fell. She a l s o ’ s t a t e s  that she did not see the 

rope before she fell and that, afterwards, she saw the older 

construction worker  take the rope away. She asserts that these 

men were employed by defendant ”since they went back inside [the 

Building] a f t e r  they lifted [her] up.” 

Plaintiff contends that as a result of her fall she 

exacerbated a prior knee injury requiring surgery and t h a t  she 

suffered a right hand i n j u r y  which also required an operation. 

Defendant contends that it pperated the Marrakech as a 

tourist-class hotel and that it kept the sidewalk entrance free 

and clear of debris by sweeping and hosing down t he  sidewalk at 

the beginning of the day and regularly checking the  area 

throughout the day an average of 8 to 10 times and cleaning 

immediately as necessary. It: states that the Accident Site is an 

area that experiencea high pedestrian t r a f f i c  since it is near 

t h e  103rd Street subway station. 

Defendant asserts that there were no prior similar incidents 

of slip and falls at the Accident Site in the p r i o r  twenty years, 

except for an alleged accident involving a slip on ice about 5 
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years  before plaintiff’s accident. 

has not shown that it either created the allegedly dangerous 

condition or t h a t  it had actual or constructive notice of any 

condition and that, consequently, plaintiff’s complaint should be 

It contends that plaintiff 

dismissed. 

A party seeking summary judgment must make a prima facie 

case showing that it is entitled to judgment as a matter of law 

by proffering sufficient evidence to demonstrate t h e  absence of 

any material issue of fact (Alvaqez v Prospect Hosp., 68 NY2d 

320, 324 [19861). If the movant fails to make this showing, the 

motion must be denied (d.). Once the movant meets its burden, 

then the opposing p a r t y  must produce evidentiary proof in 

admissible form sufficient to raise a triable issue of material 

fact (Zuckerman v City of New Ygrk, 49 NY2d 5 5 7 ,  562 [1980]). I n  

deciding the motion, the court must draw all reasonable 

inferences in favor of the nonmoving party and deny summary 

judgment if there is any doubt as to t h e  existence of a material 

issue of fact (Da.yman Displays v Masturzo, 1 6 8  AD2d 204, 205 [Ist 

Dept 19901, lv dismissed 77  NY2d 939 [1991]). 

Generally, a landowner must a c t  as a reasonably prudent 

person in maintaining its property in a reasonably safe  condition 

under all the circumstances, 

the potential seriousness of injury and the burden of avoiding 

the risk (Peralta v Henriguez, 100 N Y 2 d  139, 1 4 4  [ 2 0 0 3 ] ) .  

including the likelihood of injury, 
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Additionally, a party must be aware of the alleged defective or 

dangerous condition, either through having created it, actual 

knowledge of the condition, or constructive notice of it through 

complaint must be granted. 

regular cleaning at the Accident Site (Torres v New York Citv 

Defendant: has presented evidence of 

H m s .  Auth., 85 AD3d 469 [lst  Dept 20111) and that there were no 

prior incidents of trash accumulating at the Accident Site which 

caused a fall (DeJesuW v New York city s. Auth., 53 AD3d 410 

[lst Dept 2 0 0 8 ] ) ,  both of which are unrefuted by plaintiff. 

Plaintiff stated that the cause of her fall was the rope and that 

she had not Seen it before her accident. She has, therefore, 

failed to proffer evidence that defendant either placed the rope 

there, creating the condition, had actual knowledge of it or that 

the rope was there for a sufficiently long period of time so that 

defendant should have become aware of it and corrected this 

condition (Gordon, 67 N Y 2 d  at 837; Rivera v 2160 Realtv Co., 

L.L.C., 4 NY3d 837 [ 2 0 0 5 ] ) .  While plaintiff has asserted that an 

employee of defendant picked up the rope after she fell, she has 

not presented evidence that either this or any other employee of 
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defendant knew that the rope was there before her accident. 

Plaintiff's claim that defendant caused the rope to be at the 

Accident Site or knew of its presence there is mere speculation 

and is insufficient to sustain her claim (Rivers, 4 NY3d at 8 3 8 -  

839; Viera v Riverbay Corp., 44 AD3d 577, 579 [Ist Dept 20071). 

Accordingly, plaintiff has not raised a triable question of 

fact as to defendant's creation cf, or notice of, the allegedly 

dangerous condition and defendant's motion for summary judgment 

dismissing the complaint must be granted. 

It is, therefore, 

ORDERED that defendant's motion for summary judgment is 

G M T E D  and the complaint is DISMISSED with costa and 

disbursements as taxed by the Clerk upon the submission of an 

appropriate bill of costs; and it is further 

ORDERED that the Clerk is directed to enter judgment 

accordingly. 

This is the decision and order of the court. 

Dated: January  11, 2011 ENTER : 

F I L E D  

NEW YORK 
COUNlY CLERK'S OFFICE 

-5 -  

[* 5]


