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ANNEDON 111812012 

SUPREME COURT OF THE STATE OF NEW YORK - MEW YORK COUNTY 

PRESENT: HON. PAUL WOQTEN 
Justice PART 7 

VERYLN DEROUEN, as Administratix of the 
Estate of MARY DEROUEN, deceased, 

Plaintiff, Index Number: 
I 10244/2008 

Motion Seq.: 002 
-against- 

SAVOY PARK OWNER, L.L.C and COLUMN 
FINANCIAL INC., 

I Defend a n ts . i 

SAVOY PARK OWFER, L.L.C and COLUMN 

JAN 18  2012 FINANCIAL INC., 
Th i rd-Party Plaintiffs, 

-ag a i ns t- 

fhe follgwin papsra were read pn the surnrriary judgment matlons by thlrd-party defendhot and 

PAPERS NUMBERED 
defgndqntlth 7 rdrparty plairitiff. 

Notice of Motlonl Order tb Show Cause -Affidavits - Exhlblts ... 
Answering Affidavits - Exhlblta (Memo) 

Rsplylng Affidavits (Reply Memo) 

Cross-Motion: Yes 

Motion sequepce numbers 002 and 003 are hereby cohsdidated fof disposition 

In motion sequence number 002, third-party defendant Guardsman Elevator Co., Inc. 

(Guardsman) moves, pursuant to CPLR 321 2, for summary judgment dismissing the third-party 

complaint and all claims interposed against it. 

In motion sequenoe number 003, defendant/thir&party plaintiff Savoy Park Owner, 

L.L.C. (Savoy) moves, pursuant to CPLR 321 2, for summary judgment Qn the issue of liability 

dismisgivg the plqintiffs complaint and granting them indemnification against Guardsman. 
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The note of issue was filed in this matter on March 18, 201 1, and motion sequence 

number 003 was filed on July 21, 201 1. CPLR 3212 (a) sets the outside time timit in which to 

file summary judgment motions as 120 days after filing the note of issue. As a consequence, 

motion sequence number 003 is denied as untimely, having been filed more than 12Q days after 

the note of issue was filed. Accordingly, the Court need. only address motion sequence number 

002. 

BACKGROUND 

Savoy is the owner of the premises where an accident involving Mary Derauen 

(Derouen) occurred on April 4, 2008, and Column is the net lessee thereof (Motion, exhibit A). 

Guardsmgn was retained by Savoy to furnish professional elevator mgintenance and service at 

the subject premises (Motbn, exhlbtt L). 
I 

In the third-party action, third-pgrly plaintiffs allege four causes of action as agilinsf 

Quardsman: (I) cammon-law indemnification; (2) contractual ihdemnificatim; (3) contribution; 

and (4) breaqh of contract for failing to acquire insurance.(Motioh, exhibit P). Accdrding to the 

bill of particulars, third-party plaintiffs allege that GvardSman fqiled t9 examine, adjust, repair or 

maietain the elevator located at 45 West 13gth Street, New York, New Yqrk (Mbtion, exhibit F). 

In her examination before trial (EET), Deroclen’ testified that the elevator that is the 

$ubjkct of this litigation was shaking after she entered it on the seventh floor (Dqouen EBT, at 

61.53). At the time that she entered the elevator, Derouen was rolling a luggage cart, which 

was to her side (id. at 41). When the elevator reached the lobby, Derouen said that the 

elevator door failed to open, and that she continued to press the elevator button for the door to 

open (id. at 54). According to Derouen, the elevator door eventually did open, but the elevator 

continued to shake (id.). Derouen stated that, because of the shaking of the elevator, she fell 

Subsequent to her deposition, Derouen died and her  estate was Substituted as plaintiff (Motion, I 

exhibit M). 
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out of the elevator, thereby sustaining injuries (id. at 59). Derouen averred that, as she tried to 

step out of the elevator, she was thrown onto her face on the lobby floor, due to the shaking of 

the elevator (id. at 64). Derouen also said that she visited the building one or two times each 

month, every month, for 13 years and that she never advised anyone of the elevator shaking 

prior to the incident in question (io. at 23, 32). 

Jorge Lovera (Lovera), Savoy’s director of maintenance, was deposed in this matter and 

testified that Advantage Management is the managing agent for the building (Lovera EBT, at 

IO), Lovera said that, after an accident, an accident report would be prepared by both the 

building management and by a security company retained by the building (id. at 28-31). In 

addition, Lovsra stated that the building had video surveillance cameras (id. at 36-37). 

According to the incident report prepared by Savoy, “upon exiting the ‘C’ elevator in 45 

West 1 3gfh Street, Mrs. Drum [sic] tripped and fell” (Motion, exhibit h). According to the 

incident report piepared by V-Star Security Services, the security company retained by the 

building, aerouen “statgd elevator dnor didn’t open-fell coming out af-elevatgr-cut bottom 

lip-EMS notified-EMS Bus # 203 Attendant # 3839” (Motion, exhibit 0). 

Robert Cummins (Cummins), president of[ Guardsman, was also deposed in this matter 

and testified that, pursuant to its service contract with Savoy, Guardsman Would ’respond to all 

requests for service and, in the regular course of business, would prepgfe di$patch records for 

all service so prsvided (Curnmins EBT, at 28, 32). Cummins stated that he was informed that 

an accident had occurred at the subject premises on April 4, 2008, and that he arrived at the 

building shortly after the accident (id. at 43, 52). Cummins said that he observed the 

surveillanoe video,at apprpximately 4:30 P.M. on the day Qf the incident, approximately one 

hour after the incident, and that, in viewing the video, he observed that the elevator car was 

flush with the lobby flogr (id. at 53, 58). Thereafter, Cummins checked the elevatbrs in the 

building and found nothing wrong with them (id. at 60-61). Cumrnins also opined that it is very 
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rare for any of these elevators to mis-level (id. at 63). 

According to Cummins, during the summer of 2007, there were low voltage iwues in the 

area in which the subject building is located because of work being performed by Consolidated 

Edison, and, as a consequence, elevators in the building would shake (id. at 118-1 19). 

Cummins averred that, when he viewed the video tape, he did not observe the elevatbr in 

question shaking (id. at 146). 

It is Guardsman's position that the third-party claims as$erted against it must be 

dismissed because: (1) the contract between Guardsman and Savoy does not have any 

indemnification language; (2) the cqnttwt between GuardSman and Savoy does not have a 

provision requiring that Guardsman acquire insurance; and (3) there is nb act af negligence 

shown on the part of Guardsman. 

The maintenance contract between Guardsman and Savoy states, in pertinent pgrt: 

"It is rnytually agreed apd understood that the repairs 
or renewals necessitated by ardinary weqr and tedr Qnly 
shill1 apply to this wnVa The ,CbrSlpany [Guirrdslflah] 
$hall nQt Ge required tb ke'repairs or renewhls due to 

, storm, negligence, accidgnt, rdalicious dqrrtabe, 
r due to any other re4sbn 
rol, The eornpany'wili respond 

t4 calls for cgnditioqs which warrant adjustment ~r 
repairs, dut it is rnutudly understood and agreed that 
the Csmpany's respohsiljility will be limited to it5 
neg I ig ence when w~ rk 
cgrnpdhy does not 8s 
pwt of the equipment, anb dQeS not axdrne responsibility 
for thetl@,veling of cars at floor landings, errptic 
Qperatim of Car dpors, shaft door?, or locking 
mechanisms, or for any other situation which cannot be 
revealed at the time of our regular' s6rvir;e uhder the 
terms of this contract. 
The Qwmer [Savoy] agrees to immediately notify the 
company of any accident or notice Qf accident, and the 
Cohpany is qlso to be notified of any change in 
ownership and or management. The Owher will maintain 
surveillarrce of the elevator equipment, arld when in the 
opinion of the OwnerlManagsment said equipment operates 
erratically or in a manner which might cahsa injury to 

I ,  

I 

possessibh nbr management of any 
Qn or about said equipment. The 

, 
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a user thereof, the Owner shqll discontinue use until 
proper service may be rendered by the Company. All 
notifications of such occurrence shall be in writing, 
The Owner further agrees to indemnify the Company and 
save them harmless in thq event of their failure to do 

The Company shall hqve no responsibility for foll4wing 
items of the elevator equipment: car enclosure, hoistway 
entrances, hoistway doors, hoistway door frames and sills, 
hoistway gates, relamping either incandescent or florescent, 
light fixtures, fans, main line switches and feeders, hoist 
cables, sheaves and safety edges. It is understood that 
this paragraph does not enlarge the swpe of the items for 
which we we respwsible (Motion, exhibit L).” 

so. 

The Court notes that the eontract does not contain $by requirement that ,ual‘dsman 

obtain insurance covgfagb. 
I 

In partial oppqsitioh to the ins\ant motion, Savoy sbtes that the surveillahce video 

clearly supports its coptention that Derouen trigpedrand fell over the luggage that shkbi’p 

pulling behind her, which caused her to fall. Savoy only opposes Guardsman’s motion if the 

C ~ u r t  rules that there is a questiop of fact as to the maintenance, repair and fuictioqing of the 

elevator as it pertains to Derowe’s adcident. 
I 

Savoy contends that the cohtract that it has with Guardsman indicates that GyardSman 

would indemnify it or, in the alternative, tkat Guardsman would owe it commop-law 

indemnifiaation since Gugrdsmm posSessqd the exclusive elevator cwtract at tHe Subject 

premises. The Court notps that Savoy has providkd no legal authority for this cQntentiQn, nor 

has it Opposed that portioh of Guardsman’s motion seeking to dismiss the causes of action 

seeking cgntribution and breach of aontract for failing to acquire insurgnce. 

In reply, Guardsman states that the contract between it and Savoy does not provide ,ar 

any contractual indemnification and, in order ta be liable for wmmon-lqw indemnificAtion, there 

must  be a showing of negligence on its part, which Savoy hds fqiled to do. None of the records 

or dwuments exchanged between the parties show any ptior repair or maintenance due to a 
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shaking elevator (Motion sequence number 003, exhibit G). Further, when the elevator was 

examined immediately after the accident, there was no evidence of any defective condition. 

Guardsman also points to the surveillance video which, it maintains, clearly shows Derouen 

tripping over her own luggage. 

DISCUSSION 

Summary judgment is a drastic remedy that should be granted only if no triable issues of 

fact exist and the movant is entitled to judgment as a matter of law (see Alvarez v Prospect 

Hosp. , 68 NY2d 320, 324 [ 19861; Andre v Pomeroy, 35 NY2d 361, 364 [I 9741). The party 

moving for summary judgrneet must make a prima facie showing of entitlement to judgment as 

a matter of law, tendering sufficient evidence in admissible’fdrm demonstrating the absence of 

material issues of fact (see Winegrad v Ndw York Univ. Med. Ctr., 64 NY2d 851 , 853 [1985]; 

Santiago v Filsfein, 35 AD3d 184,185-1 86 [I St Dapt 20061; CPLR 321 2 [b]), The failure tb 

make such a showing requires denial of the motion, regardless of the sufficiency of the 
I 

opposing papers (see Smalls v AJl lndds., /no. 1 O-NY3d 733, 735 [2908]). Once a prima facie 

showing has been made, however, “the burden shifts to the nonvovihg party to produce 

evidentiary proof in admissible form sufficient to astablish the existence of material issues of 

fact that require a trial for resolution” (Giuffrida v Citibank Corp., 100 NY2d 72, 81 [2003]; see 

also Zuckerman v City of New York, 49 NY2d 657, $82 [1980]; CPLR 3212 [b]). 

When deciding a summary judgment motion, tho Court’s rde  is Solely to determine if 

any triable iswes exist, not to determine the merits of any such issues (see Sillman v Twentieth 

Century-Fox Film Corp , 3 NY2d 395, 404 [1957]). The Court views the eviderioe in the light 

most favorable ta the nonrngving pat-ky, and gives the nonmoving party the benefit of all 

reasonable inferences that can be drawn from the evidence (see Negri v h o p  & Shop, lm.,  65 

NY2d 625, 626 [1985]). If there is any doubt as to the existence of a triable issue, summary 

judgment shQuld be denied (see Rotuba Extruders, Inc. v Ceppos, 46 tdY2d 223, 231 [1978]). 
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That portion of Guardsman’s motion seeking to dismiss the causes of action asserted as 

against it for contribution and breach of contract for failing tg acquire insurance is granted 

without opposition. In addition, the Court notes that the contract did not require Guardsman to 

acq u ire insurance . 

That portion of Guardsman’s motion seeking to dismiss the cause of actipn asserted as 

against it for contractual indemnification is granted, since the contract does nqt provide for such 

indemnification, 

That portion of Guardsman’s motion Seeking to disrmiss,the cwse sf action for Common- 

law indemnification is similarly granted. Common-law indemnification “imposes indemnification 

obligations upon those actively at fault in bringing about the injury, and thus reflects an inherent 

fairness as to which party should be held liable for indemnity” (MCCarthy v Turrler Constr., Inc., 

17 NY3d 369, 375 [2011]). An elevator company which agrees to maintain an elevator in safe 

operating covtlition may be liable to a paswngctr fPr its failurg to correct conditions of whish it 

has knowledge or for its “failure to use r‘e’;rsonable care to discover aed correqt GI con$fidn1 

which it ought to have found” (Oxenfeldt v 22 N. Forest Ave. C o p ,  30 AD3d 391 , 392 [2d Dept 

t 

20061 [internal citations omitted]; G/eesan-C&ey v Otis El. eo., 26‘8 ADPd 406, 406-407 [2d 

Dept 20001). In the instant matter, no @videwe has been provided that Quardsrnan failed to 

correct a condition of which it had notice or that it failed to use reasondble care tb correct ir 

condition that it should have discovered. Therefore, there is no evidence that Guardsman was 

negligent so as to engender liirbility to third-party plaintiffs for cOmmm-law indemnification. 

CQNCLUSION 

Based on t h ~  foregoing, it is hereby 

ORDERED that third-party defendant Guqrdsman Elevator CQ. , Inc.’s motion for 

summary judgment dismissing the third-party cgmplaint asserted ap ins t  it (motion sequence 

number 002) is granted and the third-party complaint is dismissed, with costs and 
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disbursements to third-party defendant as taxed by the Clerk of the Court upon submission of 

an appropriate bill of costs; and it is further 

ORDERED that defendantlthird-party plaintiff Savoy Park Owner L.L.C’s motion for 

summary judgment (motion sequence number 003) is denied as untimely. 

This constitutes the Decision and Order of t he  Court. 

Check one: LJ F ~ W A L  DISPQSITION m NOWINAL plspwrlolrl 
Check If appropriate: : n DO NOT P&T t T] REFPR6Nd 

1 

JAN 18 2012 
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