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SCANNED ON 112612012 

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: DEBRAA. JAMES 
Justice 

PART 59 

HOWARD B. SPIVAK ARCHITECT, P.C., Index No.: 603399/07 
Plaintiff, 

Motion Date: 1 Q / l ~ I l l  

Motion Seq. No.: 03 - v -  

Motlon Cal. No.: HENRY ZILBERMAN and SUSAN ZILBERMAN, 
Defendants. 

The following papers, numbered 1 to 5 were read on this motion for summary judgment. 

Notice of Motion/Order to Show Cause -Affidavits -Exhibits 

Answering Affidavits - Exhibits 

Replying Affidavits - Exhlbits 

Cross-Motion : Yes 0 No JAN 25 m2 
Upon the foregoing papers, 

NEW YORK 
RKf OFICE Defendants move, pursuant to @&!Hq%, ox- summary judgment 

dismissing the complaint. Plaintiff cross-moves, purskant to 

CPLR 602 (b), to consolidate this action with another action by 

the same plaintiff asserted as against the same defendants, filed 

in this court under index number 1 1 8 1 6 5 / 0 6 .  The court at oral 

argument granted the cross motion to consolidate both actions 

under index number 118165/06. 

Plaintiff seeks to recover money f o r  architectural services 

rendered t o  defendants pursuant t o  an oral agreement. In the 
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complaint, plaintiff has asserted three causes of action: (1) 

breach of contract; (2) quantum meruit; and (3) account stated. 

According to t he  complaint, plaintiff alleges that the 

agreement was f o r  plaintiff to be paid a total of $525,661.46, of 

which only $204,797.00 has been paid. It is plaintiff’s position 

that the oral agreement provided for it to receive 15% of the 

total cost of defendants‘ project and that plaintiff was to 

submit invoices for hours worked, with the payments upon such 

invoices to be credited towards the total due. Defendants 

contend that they have paid all of the amounts billed and 

invoiced to them by plaintiff, reflecting plaintiff‘s hourly 

work, except for $593.02, which remains outstanding. It is 

defendants’ position that the agreement only provided that 

plaintiff would be paid for hourly work billed. 

Plaintiff has admitted to the payments alleged to have been 

made by defendants. According to defendants, plaintiff is 

seeking to be paid a percentage of the total construction costs, 

which was not the compensation agreed upon pursuant to the oral 

contract . 

In response to defendants’ demand for a bill of particulars, 

plaintiff stated: 

“An oral agreement was reached between the parties 
whereby they agreed that the Plaintiff would be paid on 
an hourly basis for his professional services related to 
53 E. 65th  Street. Annexed hereto as Exhibit ’ A ’  is a 
copy of Plaintiff‘s time records for this project.” 
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A t  his examination before trial (EBT), plaintiff's 

principal, Howard B .  Spivak (Spivak), testified that his 

agreement with defendants was f o r  his company to be paid on an 

hourly basis. Further, when asked whether the, agreement 

indicated that the architectural firm would be paid on an hourly 

basis or as a percentage of the cost of construction, 

testified that it was to be hourly. 

Spivak 

In November of 2004, plaintiff sent to defendants a document 

entitled "Fee Summary," stating that there was a balance due of 

$ 3 2 0 , 8 6 4 . 4 6 ,  indicating that plaintiff expected payment of 15% of 

the total cost of the project as its professional fee. 

architectural services were completed in April, 

The 

2 0 0 2 .  

Defendants argue that the complaint should be dismissed 

because they have performed pursuant to the oral agreement to pay 

plaintiff on an hourly basis, that the existence of a valid 

contract precludes a cause of action for quantum meruit, 

that, since the amount claimed by plaintiff is disputed by 

defendants, plaintiff has failed to establish a right to seek 

judgment on an account stated. In addition, defendants move to 

dismiss the complaint as being time-barred, basing their 

arguments on the arguments previously presented to this cour t  on 

and 

a motion to dismiss. This court denied defendants' motion to 

dismiss based on the statute of limitations on September 3, 

without prejudice. In addition, in the alternative, defendants 

2 0 0 8 ,  
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seek to dismiss the complaint asserted as against Susan 

Zilberman, since Spivak admitted that he contracted only with 

Henry Zilberman (Zilberman) * 

In opposition to the instant motion, plaintiff maintains 

that the statute of limitations did not run on these causes of 

action prior to the filing of the lawsuit, that a plaintiff may 

plead both breach of contract and quantum meruit, and that it has 

sufficiently pled a cause of action for account stated. Lastly, 

plaintiff contends that the complaint is validly asserted as 

against Susan Zilberman because she is a co-owner of t h e  

property, hence a beneficiary of the agreement; she was involved 

in the design meetings with plaintiff; and she signed several of 

the checks used to pay plaintiff. 

In reply, defendants claim that plaintiff never disputes 

that it was to be paid on an hourly basis and fails to articulate 

how the amount appearing on the "Fee Summary" is justified. 

Further, defendants maintain that the quantum meruit cause of 

action should be dismissed because both parties agree that there 

is a valid contract covering the claims. In addition, defendants 

assert that, even though they made payments after January 22, 

2001, the date on which plaintiff says that it sent defendants a 

"Fee Summary," defendants claim that they never received this 

document. The court notes that: it is identical to the one dated 

November of 2004, which defendants do not dispute that they 
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received. Moreover, defendants argue that the complaint asserted 

as against Susan Zilberman should be dismissed, since Spivak 

admitted that he contracted with Henry Zilberman, not both 

defendants. Lastly, defendants reiterate their statute of 

limitations argument. 

In reply, plaintiff provides an affidavit from Spivak, in 

which he avers that he advised defendants, at the time that the 

oral agreement was entered into, that he never gives an estimate 

for services, bu t  that the fee "typically" works out to be 

between 15% and 203 of the total cost of construction, and that 

payments made by defendants would be \\on account" towards the 

total fee. 

"The proponent of a summary judgment motion must make a 

prima facie showing of entitlement to judgment as a matter of 

law, tendering sufficient evidence to eliminate any material 

issues of fact from the case [internal quotation marks and 

citation omitted]." Santiaso v Filsteh, 35 AD3d 184, 185-186 

(lat Dept 2006). The burden then shifts to the motion's opponent 

to 'present evidentiary facts in admissible form sufficient t o  

raise a genuine, triable issue of fact." Maaurek v Met: ropol i tan 

Museum of Art, 27 AD3d 227, 228 (lBt Dept 2 0 0 6 ) ;  Zuckerman v 

Citv of New York, 49 NY2d 557, 562  ( 1 9 8 0 ) .  If there is any doubt 

as to the existence of a triable fact, the motion for summary 

-5-  
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judgment must be denied. 

NY2d 223, 231 (1978). 

See Rotuba Extruders, In c . v Cepp os, 46 

That branch of defendants' motion seeking to dismiss 

plaintiff's first cause of action f o r  breach of contract shall be 

denied. Defendants claim that the only evidence presented by 

plaintiff rebutting their version of the oral contract is 

Spivak's affidavit submitted in reply to defendants' motion, 

which, defendants assert, should not be given credence because it 

differs from Spivak's EBT and plaintiff's bill of particulars. 

"Unquestionably, an affidavit tailored to avoid the 

consequences of a deposition lacks evidentiary value." Addo v 

MeJnick, 6 1  AD3d 453, 454 (lot Dept 2 0 0 9 ) .  

instant matter, 

However, in the 

in addition to Spivak's affidavit, the parties 

have presented a "Fee Summary," one allegedly s e n t  by plaintiff 

to defendants in 2 0 0 1 ,  and one admittedly sent by plaintiff and 

received by defendants in 2004, both before the  institution of 

the current action, which indicates an architectural fee of 15% 

Of the cost of construction, with the hourly billing credited to 

that amount, 

substantiating plaintiff's contention that the agreement provided 

These "Fee Summaries" provide some evidence 

for plaintiff's fee to be 153 of the total coat of construction, 

less amounts paid pursuant to the hourly invoices. 

questions of fact and credibility exist with respect to the terms 

of the parties' oral agreement, which precludes the court 

Therefore, 
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h, 82 LLP v $ abhet Exvo r & Mandelun, granting summary judgment. 

A D 3 d  731 (2d  Dept 2011); MoeziDia v Damask ' , 152 A D 2 d  453  ( Imt  

Dept 1989). 

Further, since defendants have presented no new arguments 

with respect to their contention that the matter is barred by 

application of the s t a t u t e  of limitations, 

its prior determination in which it declined to dismiss the s u i t  

the court adheres to 

on those grounds. 

plaintiff's second and third causes of action for quantum meruit 

and account stated, respectively, is granted. 

A cause of action founded in quantum meruit may be dismissed 

as duplicative where the complaint alleges an express and valid 

contract between the parties that controls the parties' 

relationship. Zuyakov v Res ister, C c., 3 0 4  AD2d 176 (1'' om, In 

Dept 2003). Since both parties agree t h a t  they entered into a 

valid and enforceable contract that covers the identical injury 

claimed, this cause of action is dismissed as duplicative of the 

breach of contract claim. 

"An account stated is an agreement between parties to an 

account based upon prior transactions between them with respect 

to the correctness of the account items and balance due [internal 

ood Asencv, Inc. v Fleetw quotation marks and citation omitted]." 
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"there is any dispute regarding the correctness of the account, 

the cause of action fails." pf 6~ A C onstructio n Corp. v McTaque, 

21 AD3d 610, 612 (3d Dept 2005). Since there is an obvious 

dispute between the parties regarding the correctness of the 

amount claimed, this cause of action shall be dismissed. 

That branch of defendants' motion seeking to dismiss the 

complaint asserted as against Susan Zilberman is granted. Spivak 

testified at his deposition that he contracted with Zilberman, 

and plaintiff has failed to provide any evidence that would 

render Susan Zilberman a contracting party to that agreement. 

Since the only cause of action remaining is one for breach of 

contract, the complaint is dismissed as against Susan Zilberman. 

Based on the foregoing, it is hereby 

ORDERED that the branch of defendants' motion seeking 

summary judgment dismissing the first cause of action for breach 

of contract is DENIED; and it is further 

ORDERED that the branch of defendants' motion seeking to 

dismiss the remainder of the complaint is GRANTED and the second 

and third causes of action are hereby DISMISSED; and it is 

further 

ORDERED that the branch of defendants' motion seeking to 

dismiss the complaint asserted as against Susan Zilberman is 

granted and the complaint is severed and dismissed in its 

entirety as against said defendant; and it is further 

- 8 -  
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ORDERED that plaintiff's cross-motion to consolidate is 

granted and the above-captioned action is consolidated in this 

Court with Howard B .  Spivak Architect, P . C .  v Henry ZiLberrnan and 

sugari Zilberman, Index No.: 118165/06 (Calendar No.: 2010L- 

0 3 1 2 5 ) )  under that index/calendar number, and the consolidated 

action shall bear the following caption: 

__l________l________l______l_____ 

Howard B. Spivak Architect, P.C., 
Plaintiff, 

-against - 

Henry Zilberman and Susan Zilberman, 
Defendants. 

_________ l________ l l__________ I__  

and it is further 

Index No.: 118165/06 
Calendar No.: 201OL-03125 

ORDERED that the pleadings in the actions hereby 

consolidated shall stand as the pleadings in t h e  consolidated 

action; and it is further 

ORDERED that the plaintiff is directed within 20 days to 

serve a copy of this order with notice of entry on the County 

Clerk (Room 141B), who shall consolidate the papers in the 

actions hereby consolidated and shall mark the records to reflect 

the consolidation; and it is further 

ORDERED that plaintiff is directed to serve a copy of this 

order with notice of entry on the Clerk of the Trial Support 

Office (Room 1 5 8 ) ,  w h o  is hereby directed to mark the court'E1 

trial calendar; and it is further 
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ORDERED t h a t  t h e  p a r t i e s  shall appear i n  IAS P a r t  5 9 ,  R o o m  

1 0 3 ,  7 1  Thomas S t r e e t ,  N e w  York, New York for a pre-trial 

conference on February 23, 2 0 1 2  a t  2 : 3 0  P.M. and t h e  Part Clerk 

is directed to Bchedule such conference under t h e  above Index 

Number and Index No.: 118165/06 pending consolidation of the 

actions. 

T h i s  i s  t h e  decision and order of the c o u r t .  

Dated: January 2 3 ,  2 0  12 ENTER : 

NEW YORK 
COUNTY CLERK'S OFFICE 
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