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SUPREME COURT OF THE STATE OF NEW YORK- NEW YORK COUNTY 

PRESENT : DONNA M. MILLS 
Justice 

PART 58 

In the Mutter of the Applicution qj' 
LA MONTE .JOHNSON, INDEX No. 402082/11 

Petitioner, MOTION DATE 
-V- 

MOTION SEQ. No. 001 
RAYMOND W. KELLY, COMMISSIONER, 
NEW YORK CITY POLICE DEPARTMENT, CHARLES 
S. HIRSCH, CHIEF MEDICAL EXAMINER OF NEW 
YORK CITY, 

Respondents. MOTION CAL No. 

The following papers, numbered 1 to were read on this motion for Article 78 relief. 

PAPERS NUMBERED 

l a  / 

U N T I L T U : A ' T  Notice of MotiodOrder to Show Cause-Affidavits- Exhibits ... . 

Answering Aff davi t s- Exhibits 
he County Clerk 
sedhtyeon. To 

obtain entry. counsel or authorired representative must 
w a r  in person at the Judgment Clerk's Desk (Room 
1416). 

Replying Affidavits 

CROSS-MOTION: / z ' y E s  NO 

Upon the foregoing papers, it is ordered that this motion is decided as follows: 

DECIDED IN ACCORDANCE WITH THE ATTACHED MEMORANDUM 
DECISION. 

Dated: 
Y .  ' " J.S.C. 

Check one: /' FINAL DISPOSITION NON-FINAL DISPOSITIObl 
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SUPREME COURT O F  ‘YHE S’1’A‘I.E OF NEW YORK 
COIJNTY OF NEW YORK: PAR‘I’ 58 

LA MONTI? JOI I NSON, 

Petitioner, Index No. 

For a Judgnicnt wider Article 7800 of thc Civil Practicc Law 
arid Rules 

4(12082/11 

In this Article 78 procceding, petitioner seeks the rcversal of the determination of tlic 

Oftkc of the Chief Medical Examiner of New York City (OCME) denying a Freedom of 

Information Law (FOIL) request. Petitioner also secks the vacatur of prior proceedings of the 

New York City Police Department (NYPD); a dcclaratioii that OCME’s policies and practices 

under section 557 (6) of the Ncw York City C h - t e r  are uiico~istitutioiial; and a ju ry  trial pursuant 

to CPLR 7804 (11) and scc,tion 2-b-3 of the Judiciary Caw, liespoiideiit liaymond W. Kclly, 

C.?ommissioner, NYP13 (Kelly), cross-mows for dismissal, 

Pctitioncr is prcsently an inmale of Ossining Corrcctioiial Facility in Ossining, New Y ork 

(Ossining), having been convicted for the killings of two men in 1986. I-le petitions this court, 

pro se, after an unsuccesshl attempt to obtain certain documents via a FOIL request, datcd 

November 26, 201 0, mid served on OC’ME’s liecords Access Officer. He spccifically requested 
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(1)  all tracking data and chain of custody inlormation related to the two killings; (2) naiiics oi' all 

personnel from the NYPD and Kings County Ilislrict Attoriicy's Officc who requestcd the liles; 

(3) all kodachronics of thc dcccased; (4) all tests rcsults froni autopsy and any otlicr evidentiary 

analysis; ( 5 )  all serology reports; (6) all correspondence related to thc killings; (7)  a list ol'all 

information related to the killings; and ( 8 )  all corr-cspondence and information requested by ADA 

Joyce Slevin in relation lo the killings. I3y lctter daled December 3, 201 0, OCME denicd 

petitioncr's request on the ground that the records were specilkally cxcimpted froni disclosure 

pursuaiit to scction 87 (2) (a) oi'the Public Officers Law and section 557 (g) oi'lhe New York 

C'ity Charter (Charter). Suhsequcntly, petitioner comnicnccd this Article 78 proceeding against 

respondent Charlcs S. I-lirsch, Chiel' Medical Examiner (Hirsch), as wcll as Kelly. 

Petitioner seeks a rcvcrsal of the OCME decision. IHe asserts that he i s  not guilty of tlic 

crimes o f  which lie has been convicted. He claims that certain exculpatol-y cvidence, such as that 

which he seeks, had bccn suppressed by police and other state authorities, and that this evidence 

will or might exonerate him. He states that hc has a right to h o w  if his trial and conviction were 

fair andjust. Ilc also states that section 557 (6) of thc Charter is uncoiistitutional and violates 

principles of due process and equal protection. According to petitioncr, section 677 of the Ncw 

York County Law, which in effect applics to all counties outside New York City, allows access 

to medical examiners' records upon a showing ol' good cause, whercas section 557 (gj  does not 

allow access to records relating to dcaths where there is an iiidicatioii of criminality for any 

reason. 

Petitioner requests that this court conduct an in-camera I-cvicw of the evidence sought by 

hiin. According to petitioner, upoii review, the court c;in decide whetlicr the evidence lo which 
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respoiidciit and the NYPII  were privy was exculpatory. Pctitioner asserts that OC'ME had 

disclosed the evidence to the District Attorncy 's Oilice and that, tliroiigh its actions, functions 

alniosl as an agent of the District Attorney's Offlcc. 1 ie claims that this allcgcd agency 

rclationship would subject OC'ME to thc standards pursuant to thosc uplicld in HrurJJ) v Slnfe of 

Mrrryllrnd, (373 US 83 [ 1963 I )  (Rrcrdy) with respect lo the witliliolding ofcriminal-relatcd , 

evidcnce. 

I n  opposition, O C M k  argues that it had the legal authority to deny petitioncr's FOIL 

request. OCMK statcs that, pursuant to section 87 (2) (a) of the Public Oi'licers Law, an agency 

may properly deny access to records that arc spccifically exempt h m  disclosure by state or 

I'ederal statutc. Kclyiiig on the Charter, OCME coiitcnds that the requested records were not 

open io public inspection hecausc they were indicative of criminality. Section 557 (g) has been 

challcngcd on constitutional grounds in a First Arncndment case, Mcrlfcr qf'lovacco 17 I i rsch  

(250 AD2d 416 [ l Y t  Dept 1998]), and tlic statute was upheld as constitutional. 

To the extent that petitioner appcars to claim that he has rights to tlic requested 

documents independent oI'FOIL, that is, based upon standards set by Brudv, OC'ME argues that 

such claims arc not propcrly bcfore this court. Altho~igh petitioner was a criminal deI'endant, 

OCME claims that, since it is iiot 3 law enforcement agency, it is not sihject to the aforesaid 

standards. 

Kelly crosb-moves lor dismissal fioiii this proceeding, claiming that petitioner failcd to 

obtain pcrsonal jurisdiction over hini, and that the claims against liini arc now time-barred. Kclly 

statcs that, to date, petitioner h a s  not served 1iim with an ordcr to show cause or a verit'icd 

petition. Ihus, Kclly coiitciids that the court has 110 personal jurisdiction over him. 
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Kelly cites CPLR 217 ( 1  ), which requires that an Article 78 proceeding be commenced 

within four months of the day the deterniination 1iad become iiiial or alter tlie respondent has 

refused lo perform a duly imposcd by law. According to Kelly, tlie iiiial determination of the 

OC'ME officer was rendered by lettcl- dated December 3, 2010. Ii'lhal date is applicable, in  order 

to have been timely, tlic filing of'Ilie present petition would have to have occitrred by April 3, 

201 I .  Kclly avcrs that the petition was flled on August 2, 201 1 ~ dter  the lour-month period, 

iliaking the procedurc untimely. 

In reply to the cross motion, petitioner states that lie did inail the appropriate papers to 

Kelly as well as the Corporation Counsel. I I C  attributes any problcnis of delivery to problems at 

Ossining, including possihlc tampering. Pctitioner asserts that Kelly would not be prejudiced by 

tlic failure cd service of process. 

Petitioner claims that the statute of limitations should begin to run on March 14, 201 1, 

when hc received a letter from the Records Access Appeals Officer (KAAO) oi'the NYPD in 

response to his letter seeking reconsideration of the December 3, 2010 letter. This lcttcr 

allegedly represented tlic date of final determination, when petitioner allegedly exhausted his 

aclministrativc remedies. Therefol-c, lie claims lliat lie was allowed up to July 14, 20 1 1 to lilc this 

petition. Petitioncr states that he f led  his petition to the court on July 6, 201 1, making this 

procedurc timely. 

Alternatively, petitioner argues that he is challcnging two previous Article 78 orders 011 

the grounds of h u d  and iiiisrcprcsentation, by way of a motion lo renew and vacate, which hc 

clainis has no time limitations. 

Kelly's cross motion relates to petitioticr's attempt to uncover information ii-om NYPD, 
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via a FOIL request, dated May 12, 20 10, served upon the Records Access Ofiker (JtAO). Thc 

information sought was similar, in part, to that sought from OCME. Hy letter dated September 

37, 20 I O ,  thc IIAO issued a determination granting the 1~011, request in part, and prnvidcd access 

to 12 pages of records. I’etitioiier was inforiiicd that he could appeal the detcrmination to the 

RAAO within 30 days of thc date ofthe RAO’s Ictter. By letter dated October 5 ,  2010, petitioner 

sent the IWAO an appeal of that determination. ‘I’he ICAAO, by letter dated Deccniber 3, 201 0, 

denied the appeal 011 the grounds that the FOIL request was duplicative of prior requests dated 

Novcrnber 1993 and April 1994; that the requcst was baired by res judicata because petitioncr 

had two previous Article 78 proceedings regarding the earlier FOIL requcsts fbr the same 

documents, both of which were dismisscd; and the records were exempt under section 87 (2) (e) 

(i) of Public Officers Law, in that disclosure of the rcquesled records would interferc with a 

pending judicial proceeding. 

The court finds that the four-month statute of limitations for filing an Article 78 

proceeding began to run on Deccinber 3, 2010. That was the date of the letter from the RAAO, 

dcnying the appeal. This would constitute the final agency dcterinination with respect to the 

FOl1, request. Petitioner’s rcquest fbr recorisideralion did not toll the statute of limitations. ,I;i.e 

Matter of‘Moskowilz I) N e w  }’(irk C7ii-y Police l’ension Fi/nu’, 82 AD3d 473 (1” Dept 201 1). Thc 

proceeding brought against Kelly is untimely. ‘I’hc last date [or liling this petition would have 

been ApriI 3, 201 2. ?'lit altcriiative argument, that this is a motion for renewal and vacatrrr, is 

without merit. The cross motion is granted and Kelly is dismisscd as a reupondcnt. 

As fbr the claini brought against (IC‘Mk, pe t i t he r  chal Icnges the coiistitulioiiality of 

Section 557 (g) ofthe Charter. As OCME has asserted, that specific statute has been previously 
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challengcd. I n  Mcltter of Mitc*hcZZ 11 Bonikow (225 AD3d 435 [ 1’‘ D e p ~  190h]), the Appcllate 

Division, First Dcpartnient, held that the distinctmiis in the City law and the law ofthc non-New 

York City counties, though signif-icaiit, was nut in violation of principles of due proccss or an 

aberration of legislative authority. It was decided that [he County Law had no application to Ncw 

York City, whose counties were wholly contained within the city, and the city was exempt f‘rom 

county law. Accordingly, the I xgislative intendcd to defer to the City C’harter the regulation of’ 

records within its jiirisdictioiial bounds. This dccision was relicd upon in Luvucco v Hirsch (250 

AD2d 4 16, mpw) . The constitutioiiality ol‘sectioii 557 (g) has bccn upheld. 

The othcr lcgal issue raised by petitioner is whether OCME can be held to thc standards 

ofBrisdy, which are independcnt of the standards of FOIL. “To cstablish a Brcidv violation, a 

defendant must show that (1) thc evidence is favorable to the defendant because it is either 

exculpatory or impeaching in nature; (2) the evidciice was supprcssed by the prosecution; and (3) 

prejudice arose because the supprcsscd evidence was material.” People 1’ Fuen/es, 12 NY3d 259, 

263 (2009); see uZso Strickl~r v Grccne, 527 US 263, 28 1-282 (1 999). “Absent a specific request 

by defendant lor the document, materiality can only be demonstrated by a showing that there is a 

‘reasonable probability’ that it would have changcd the outconic of the proceedings [citations 

oiiiittcd 1.’’ PeopZr 17 Sufton, 74 AD3d 997, 998-9 (2d Dept 2010). 

Petitioncr is aware that these standards primarily apply to law enforcclncnt agencies, 1 ike 

the NYPD and the District Attorneys’ Ollice. Jle claims that, through its conduct in relation to 

his trial, OCMG acted as an agent ol‘ the District Attorney’s Office and is implicatcd in the 

suppression of the allegedly cxculpatory information. Therefore, OC’MK should be as 

accountable under B r d y  as m y  other law enforcciiient entity. 
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Most court decisions dealing with similar matters havc tended to cxclude OCMK from thc 

standards iiiiposcd on such agencies as the District Attorney’s Office. In l’ropltl 1’ Novn (206 

AD2d I32 [ 1 ’’ Dept 1994]), the court concluded that CWME was iicithcr an agency of law 

cnforceincnt nor in the control of prosecutors’ offices. 

“Pursuant to Ncw York City Charter 557 (a) and (c)? the OC‘ME was crcated as an independent 
agency affiliated for administrative purposes with the 13epartmcnt of Health ol the C‘ity of New 
York. Tlic Medical Examiners who staff OCME are doctors who arc qualilied as pathologists 
and microscopists. LJnlike the officcrs of thc Stale Division of Parole, they are not peace 
officers and do not have any of the powcrs oi‘pcace ol‘ficcrs.” 
I d  at 135. 

Although the Charter reqirircd OCME to providc inl‘onnation like autopsy reports to the 

District Attormy’s Office, it was held that OCME was not tinder the control of the proscculor’s 

officc under any circumstances. Id. 

In reviewing the evidence in this case, the court does not find any issues indicating that 

OCME could be regardcd as serving as an agent of any law enforcement agency. OCME is not 

subject to Brcidy standards. 

The court finds that OCME has not violated any rulcs in denying petitioner the 

information he seeks. The petition is, therefore, denied. 

Accordingly, it is 

ADJIJIIGED that tlic petition is denied arid the proceeding is dismissed, as to respoiidciit 

Charles S. I iirsch, Chief Mcdical Examiner of Ncw York City; and it is further 
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ORDERED that the cross motion o l  respondent Raymond W. Kelly, Comniissioncr, New 

York City Police Department to dismiss the petition herein is grantcd; and it is further 

AINJDGED that the petition i s  dcnied and the procccding is dismissed in its entirety as 

against said respondent. 

J.S.C. 

UNFILED JUDGMENT 
This judgment has not been entered by the Countv Clerk 
and notice of entry canmt bt? served based hereon. To 
obtain entry, counsel or authorized representative must 
appear in person at the Judgment Clerk's Desk (Room 
141 B). 
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