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Supreme Court of the State of New York 
County of New York LAS Part 10 

X Dedslon and Order 
ARLEEN R O W ,  Index No.: 114277/09 

Plaintif€, Seq No.: 001 

-against- 

MIRACLE PENTECOSTAL CHURCH, 

Defendant, 

Present: 

F I L E D  - 
J.S.C. 

JAN 3 1 2012 

Redtadon, as required by CPLR 3 2219 [a] of the  papers considered In the review of this 
(these) motion[s): 

Gische J.; 

This negligence actton is brought by Arleen Rossy (“Rosfl against Miracle 

Pentecostal Church (“Defeadano, the owner of the buildtng located at 1802 3d Ave 

r%uildln$’). Issue has been joined and the note of issue was flled after thls motion was 

brought Defendant now moves for summary judgment pursuant to CPLR 5 3212. Plalntlff 

opposes the motton on the basis that there are Issues of Eact for trial. Slnce the modon is 

timely, it wlll be decided on the merits. CPLR 5 3212; &lllyJ& of New Yo& 2 NY3d 64.8 

(2004). 

Background 

At Rossfs deposition she testified that on April 11,2009, she left her apartment 

with her daughter-fn-law. As Rossy &ked over the cellar door on East 100’ Street, her left 
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Foot got caught in a hole on the door causing her right foot to slip out h m  under her and 

she fell. Rossy, as part of her testimony, acknowledged that the cellar door was wet due to 

rainfall that day and it was drlzzIing when she fell. 

Durlng Rossy's deposition Defendant asked her questions about the photographs 

she provided of the area where she fell Defendant maintalns that Rossfs description of the 

"hole" and the photographs she testified about depict nothing more than a trivial defect, 

whlch Defendant claims is non-adonable, as a matter of law. 

In support of these arguments Defendant provides the sworn affidavit of Its safety 

consultlng engineer, Anthony Mellusi rMeIlu~i7~ who Inspected the site of the accident 

Mellusi observed a "u" shaped raised section on the cellar measuring 2 4fr inches x 3 inches 

in diameter. The top surface of the mlsed area is described by Mellusi as being pollshed 

and worn, showing no evidence of any abrupt variatlons in height or tripping hazards. 

Mellusi opines that the condition is 'insignificant In size shape and dimension," and that 

"the minimal helght differential of this particular condftion I s  negIigibIe and dimlnutlve." 

Mellusi also opines that stepping on this conddon with the heel of the foot as 

Rosy testiff ed she did, could not have caused her to falL Additionally, Mellusi opines that 

the cellar door being wet is what caused Rossy to fall. 

Rossy's expefi Professional Englneer Richard Berkenfeld ("BerkenfeldT has 

provided a sworn afiidavit in opposition to Defendant's motioa Berkenfeld opines that the 

V8rdCd difference of elevation of 9/16 of an inch in the cellar doors violates the New York 

City Administratbe Code, which considers a vertical difference of % of an inch or greater to 

be a substantla1 defect and a tripping hazard NYCAC §19-lSZ. Berkenfeld concludes, that 

- 
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based upon his site inspection and measurements, a dangerous and hazardous Mpping 

condition existed at the slte of Rossy's fall. Furthennore, BerkenfeId opines that the 

depression, wlth its abrupt vertical dlfference in elevation in the cellar doors is considered 

hazardous and unsafe by both published Industry safety standards and the New York City 

Admfnlstrative Code. Rossy's injuries include, but are not limited to, a severe Mmalleolar 

hcture and a dislocatran of left ankle. Rossy claims that these fnjuries are permanent and 

has undergone eight corrective surgeries on her ankle. 

Arguments presented 

I 

Rossy asserts that her injuries occurred as a result of the Defendant's negllgeace, or 

the negligence of their agenis, senants, employees or licensees in the ownershlp, 

opemaon, management, maintenance and control of 1802. Row asserts that no 

negligence on her part contributed to the alleged Incident. 

Defendant asserts that I t  cannot be held liable for Rossy's Injuries because the 

alleged condition is trlv[aI and therefore not actionable as a matter of law. Additlonally, 

Defendant asserts that rainfall earlier that day made the cellar door wet and caused Rossy 

to lose her foothg when she stepped on the door. 

Defendant asserts that even Ifthe indentation of the door was the proximate cause 

of Rossfs accident, Defendant Is still not liable because the condition was open and 

obvious. Defendant also asserts that any injuries Rossy suffered were solely a result of her 

own negligence. 

Applicable law 

The m o m t  on a summary Judgment motion has the initial burden of proving 
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endtlement to summary judgment, by tender of evidentiary proof fn admissible form 

sumdent to eliminate any material issues of fact from the ase. & ~ ~ D E U I L I G ~  of New 

YJ& 49 N.Y.2d 557,562 (1st Dept 1980); MQggm d v, New York Vniv. Med S;g; 64 N.Y.2d 

851 (1st Dept 19851. It is only when the proponent of the motlon makes a prlmafuck 

showing of entitlement to summary judgment does the burden then SW to the party 

opposing the modon who must then demonstrate, by admissible evidence, the exiskncc of 

a factual issue requiring a trial of the action. Zuckerman. supra at 562. Summary judgment 

is a drastic remedy and should not be granted where there is any doubt as to the existence 

of a triable issue of Fact or where the factual issue I s  arguable or debatable. 

o t .  Inc, v. B r m e r s  S u b  Co, 233 A.D.2d 161,162 (1st Dept 1996). If 

the proponent fails to make out its prima facie case for summary judgment, however, then 

its motion must be denied. regardless of the suffIcfency of the opposing papers. mez v, 

Prosuect Hos~ital, 68 N.Y.2d 320 (1986); &tte v, Gemis. 81 N.Y.2d 1062 (1993) 

Moreover, the court cannot resolve Issues of d b i U t y ;  It is for the jury to weigh the 

evldence and draw legidmate inferences therefrom. -m 
34 N.Y.2d 338 (1st Dept 1974). 

Dfscussfon 

I t  fs black letter law that a landowner or possessor has a duty to maintaln its 

property In a reasonably safe conditlon under existing circumstances, whlch indudes the 

Iikelihood of injury to a third party. Perez v, B r o w k  Sot& 285 AD2d 402 [l* Dept 

2001J. The prtma fade elements of a premises Hability negligence m e  are that the 

defendants efther created a dangerous condition or had actual or constructive notice of the 
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condltlon and that such defects art visible and apparent 2 
,E& CP, 256 AD2d 234 (1" Dept 1998). 

This motion Is predimted primarily on the daim that any defect in the sidewalk 

where plaintiff fell is too trivial to be actionable as a matter of law and therefore, there Is  

no Issue of hct for the jury to decide, Marcus,, 46 kD.3d 373 (1" Dept. 

20073; e v. Qjy of New York 6 AD3d 380 [Za dept 2004.). 

As the moving party, Defendant has the initial burden of produdng evidendaty facts 

in support of its positlon. rim W M  rem, 46 N.Y.2d 1065 

[1979]. Sy their very nature, negligence cases do not lend themselves to summary 

judgment because the issue of the whether the defendant (or plaintiff) acted reasonably 

under the circumstances is t-arely an issue that o n  be decided as a matter of law. 

m e  46 N.Y. 2d 471 [1979]. As more fully set forth below, not only has 

Defendant failed to meet its burden of proof on this motion, there are, in any event, triable 

issues of fact requiring the denial of Defendant's motion. -&& V 

QL 64 N.Y. 2d 851,853 [1985]; m a  Fxbvdes v 

determination whether defendant was negligent is for the trier of fact to decide, 

46 NY 2d 223 [1978]. The 

v, ScMeder; supra, 

Trlvial defect 

While differences in elemtion on a sidewalk of approximately one inch have been 

held by the Flrst: Department to be non-actionable ( M o w  v. Riv&av Corn., 226 AD2d 

271 [la Dept 1996]), there is no minimal dimension test or 'mg rule" that would render 

a hole or defect of a certain si- either actionable or inactionable as a matter of law 
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[Trinmre v. C o w  of Suffolk, 90 N.Y.2d 976 [199q), When dedding whether a sidewalk 

defect Is actionable, the courts have considered the partkular facts and drcumstances of 

each case, including the width, depth, elevatlon, irregularity and appearance of the defect 

along with the time, place and circumbnce of the injury that is alleged Trincere v. Co- 

90 N.Y.2d at 977 and 978; Y, Nam der, Inc., 46 A.D.3d at 374. Though 

photographs of the alleged defect may be suf€lclent to demonstrate that as a matter of law 

the defect is too trivial to be actlonable, they may also be examined by the court to see if 

there are factual disputes to  be tried. -do v, City of New Y& 6 AD3d 380 (Z*" dept 

2004]. 

Althou@ Defendant relfes on Rosqfs photographs to support its claim, the 

photographs actually show a horseshoe shaped Indentatlon in the door wlth irregular and 

jagged edges perpendicular to the directlon plalnttfT was walking when the accident 

occurred The area depicted looks Iike a hole, not a mere shift In elevation. Therefore, it 

cannot be said that this defect is trivial, as a matter of law, as a reasonable juror could find 

that the gnaried edges of the indentation snared Rossy's foot causlng her to fall. 

Since the Defendant has not met its burden of proving that the condition alleged by 

Rosy was, as a matter of law, lrlvlal Defendants motion must be denied 

Addltional arguments raised 

Alternatlvely, Defendant argues that defects speciflc to "cellar doors" are 

inactionable and, therefore, dlsmissible unless the defect consdtutes a trap, nuisance or 

was otherwise a "dangerous" condltlon. Havlng failed to prove that the condition of the 

cellar doors was "trivial" there is Hkewtse no basis to flnd that they did not pose a 
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dangerous condition. 

The case that Defendant relies on, Tavaras v. The Clv of New YQ& s9 A.D. 3d 178 

(la Dept ZOOS), is disttngutshable. The plaintlff in -was allegedly injured after 

trfpphg over a constmcdon fence and stumbled onto a raked padlock affixed to cellar 

doors. The court dismissed the case because there was no evidence that the padlock 

caused her to fall or that the padlock was dangerous. Here, there are fa& that the surface 

of the cellar doors created a tripping hazard and that this is &e condition actually caused 

her to fall, 

Defendant also argues that whether or not the condition alleged is a trfvial defect, 

the prodmate muse of Rossy's Injury was not the conditlon of the cellar door at all, but the 

wet condition of the doors. Though it is undisputed that It was raintng lightly the day of the 

accident, R o w  did not testify that she slipped on a wet condition, but that she fell when 

her foot got aught in the depression of the metal grate. Consequently, neither the opinion 

of Defendant's expert, nor the climatological expert's report that Defendant relles upon, 

estabIish that Rossy's accident was caused by the  rain to the exclusion of all other posslble 

causes. Even if such facts satlsfled Defendant's burden of proof on this m o t h ,  Rossy's 

testimony creates an Issue of fact. 

Flnally, issues regarding whether a conditlon is open and obvious go to comparable 

neglfgence and are not a basis to dismiss the wse where the claim is that an omer  did not 

maintain the premises In a reasonably safe condition. v. 107-145 Ws t 1 3 p  Street 

70 AD3d 599 (1" Dapt 2010). 
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Concluslon 

Defendant has failed to prove its defenses and is, therefore, not entitled to summary 

judpnent Rossy has, in any event, raised issues of fact for the jury to decide. Defendant's 

motion for summary judgment dismissing the complaint is denied In Its entfrety. 

In accordance with the foregoing, lt is hereby 

ORDERED that defendant Miracle Pentecostal Church of the Lord of Jesus' modon 

for summary judgment is denied; and it Is further 

ORDERED that plaintiff Arleen Rossy shall sewe a copy of this dedsfon/order on 

the office of trIaI support so this case can be scheduled for trial; and it is further 

ORDERED that any relief requested that has not been addressed has nonetheless 

been considered and Is hereby expressly denied; and it is hurther F I L E D  
ORDERED that this constitutes the decision and order of the court 

JAN 3 1 2012 
Dated: January 30,2012 

New York, New York NEW YOHK - 

SO Ordered: COUNTY CLEtIKS OFFICE 
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