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UPOll the following papers numbered I to 36 read upon this motiotl for p;lI"tia! sunnnary
.Iudgm(;llt: Notice of Motion and supporting papers, ] - 20, Answering Affidavits and supporting
P<I]XTS,2 j - 30: Replying Affidavits and supporting papers, 31 - 36.

Plaintil'l's commenced this medical malpractice action on Apnll, 2008. They seek to recover
d'lmagcs. personally and derivatively, for injuries allegedly sustained by plaintiff Paul Farnharn ,IS:L
result 01" deJe,ndant's failure to diagnose and h-eat his Hodgkin's lymphoma pnor to Its I"caching q<lge
IV. WI1L'.1lit was detected by other physicians. Plaintiff had been treated by defembnt I'rom March 20,
1992 through March 14, 2006. PlaIIltiffs allege that defendant \vas llegligel1tlll, among other thi IlgS,
LlIlIllg IU llmely diagnose and treat illS Hodgkin's lymphonla at an early stage tlwn:hy causing the
lludgklll\; lymphoma to lJlvade the T2 vertebral body, mediastinum, and supraclavicular regIon and
C,IUS1Ilg pi ,lln ti ff to develop ncopl astic Iymphaclenopathy. In addi Iiall, pi dmti ffs allege tll<ltdefendant
Illlpnl]X'I'1 y performed chi roprJctic maneu vcrs and procedures tll at ex ,lcerbatecl p Iall \1.1ff' s condi ti 011
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alld Glll:-ii.'U~lcOlllpn.:ssioll fracture of T-2 vertebrae. Plaintiffs further allege that ~ISa result. plallltlll
had to undergo posll,:rior cericOlhoraclc laminectomy of TI and 1'2. costotransverscclOmy ofT2. !en
silk'. posttTior fusion C7-T4 with bone grafting and cancer th02rapy. Their mbef allegations llf
negligl'llce lilcluck. misdiagnosing spinal cord compression secondary to tumor: failing to cOllsider
l'io:v,lted white hloOl.l cell COUIH:f'-liling to tim..:ly ord~L perform ,IIllllll!erpret di:\gnostic sludies sucll
,IS \-LIYS. MRI SC~1I1S:ll1d PET scans: and prescribing L:olllraindieateu medications such ,IS D:I]'\'OCl't
:Illd :ll1tlhi()tie llll~r:lpy,

Dcfend:!!lt Il()W moves for partial summary judgment pursuant [0 CF'LR ~:2l4-<l disll1lssill~
pl<lil1lilrs claims for ll'1edic,lI malpraclice based Oil negligence 1'01'the period Irull1 1992 lhmugll
().:t\lher ~(}05as tiIlle-harred alld for dismissal of plallll1JTs cause of aclion fot'meclicalmalpracllCl'
iJdsn! (111LILk ur illforlllcd COilsent. In addition. defendant asserts that lhe continuous lreatmcill
dm'lri n(: is Inappl icahlc ror the period from 1992 through October 2005 lllaslllllch as p lai IIIiff prcscllt-:d
with various ullr('latl;d complaints that were treated accordingly and that thl:re was a gap 1Illn.:.all1lent
ill l'XCl:SSof six years from July 1995 through February 25. 2002 winch excel'ds the applicable slatule
llf limitations period. Dcfendanr also argues lhat plalllliiT's c1allll of lack of informed consent lllust
he: disnlissed inasmuch as thcre was no invasion or disruption of the physical illtegril)' of pl<.llllttlrs
hudy and !:lck of informcd COllselll was not lhe proximale cause of plaintifr's injuries, In support of
the lllotion. Jefend:nll's submissions include the pleadings_ plaintiffs' bill or p<.lnicul:lrs ~llld
supplemcnlal hi II of particulars, the signed deposition transcripts of the parties and plainliff s medical
rl:cords.

In opposition to tile motion. plaliltiffs do not contest defendanl-s ;lrgUl1lellt that any cl:lims
rl'!:llillt'- to treatmenl remkred betwecn March 20, 1992 through February 26, 20()2 :lrl', llmc-h;llTed.
Ilowev-:r, they contcnd thaI allY claims concerning trealinellt rendered hcl\V..:en June 15. 2()()e.t ,lilt!
UClohl'r 1. 2()()5 ,Ire IHltlilllc,·barn:u llWSllluch as Il1econtilluULlS trcatmcnl doctrine ,lpplll'S \0 tollllll:
sl,IlUll' (II' liIllit,llions rroIll lUlll' 15.2004, Plainlills suhmlt their l'XPl~I'1II1iL'I'ilISi'S;1f'llrln~lti(l1lill
Suppol"l or the position Ihal dcrend,lnt cOlltinuously trcaled pl~lllltdrs SYlllpllllns n:l,lIed In IllS
ulldn!Yllig Londili()11 or Hodgkin's Lymphoma from June 15, 2004 t.hl'ough .J'lllll~II)"27, 2()06.
i>bililills conlend lilatthcy have a cause of action for !<tck01' Inforrned COIISl'I1[ill,ISnlLlCl1as lhey :In:
,i1Ic~lllg Ihal defendant negligently performed contraIlldical'cd prucl'dun:s such <ISostcupathic
In<tllipul.ltiVL'lherapy and prescribillg antibiotics and never JiscLissed the risks or altcmatives 10 said
tller<tpy_ that plaintiff Ilever executed consclll forms und that the osteop,llhie manipulalive therapy
caused injury to plaintiff. Plaintiffs note ,hat defendant testified at his <.!L'positiolltllaL had he known
of plalllllffs truc condition. he would not have performed the ostcopathlc lll:lnipulative tllerapy_

III reply. ddL>llllant argucs that plaintill's last visil was on March 1·1.2006. ,lIkr which Ihere
was Ill) physICian-palient relationship competing with litigation concerns for stalllle uf limitations
purposL·s. such lhal thl' contillUOus treallncnl doctrine does nol apply amI allY claims wilh respect 10
\'I:-;itsprior III NoVt:lllher 17.1005 are timc-harred. Ill.' emphasizes lhat plainliff had a Il'll-y.::tr hislory
II r \.:hnIIIic hw:k P:li11:ll1ddid ex periencc improvCJ1lelll with his illtcrinittclli IrC:1Illlen\. rl'sult Illg j 11~<lPS
ill Irc;1l1l1l'lH:lnd thai pi 'IiIlli1'1'h<.ldonly one cOl11plaint of :1rash which resol vcd, In add Ilion. dcfcndalll
cri Iicizcs p l:l1lltllls' c:\ IK'n 's affirmation as concl usary and vague 111Lu Iing !ll prov idc all ~lccnl~d"blc
Sllell ~ISwhen plai I1tIll' s IL1lllmof 1he T2 vcr!.ebr:i firsl bccDme cl iIllcall y d IaglHlS<lhie. when the l'~llll'..:r
rC:Il'ilni st,lgc !V or whell pi,lintiil lll~lnircsted cnl:lrged lymph nodes D-:Jc I1dd11I slIhtllils Illl:
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,tlTirl1l~lti()n ()( his <.'xpel"l ItHerlllsl in support of the position that p!<lllllitl's cxpen did nOI ,Ind l',1l1l10t
Sldtl' lll<lt delc11llctnLciL'parLed from the standard of care on J an uary I 8, 20()5 and should ha \lC d i ,lglh)Scd
1'!oL!gklll'S LYlllphtllll,l or laken CurLheI'action to rule it ouL based 011lile Illcdil:al rccmd

Ills \vcll scnkd lilall!lCparlY moving I'or SUllllll,lry jucigll1enllIlUSIll1,lke <JjJriilWjili'lc SIW\\'lllg
01' t'lllillL:tnClll 10 Judgl1lcllt CISa malleI' of law. offerlllg suiliciClll evickncc in ,Idlllisslbk (mill 10
tiL'lll()11Slr,llL' lile ,lhsellce of any marcnal issues of fao (see, Alvarez v. Prospecl Hosp., 6:-: NY2d Y20
1 I lJ,'j()1_ Zud,cnllan v. CilY of New York, 49 NY2d 557119KO]; Friends of Anliliais. inc. v. AssOt:I,lIcd
fur MI'I's., !nc.. 4(l NY2d IOClSlJ979j). The Cailure lo make such arJrimu./ucil:' shuwing requires tile
d<.'nl,l1of llll' mOLiun reg,\rdlcss at the suffIciency of Lhe opposing p,lpers (sec. Willc!!.rad v. Ncw YOlK
llulv, Ml'd. ("lr .. (J4 NY'ld 851119851). "Once this shOWing has beel\ made, iH)WCVe.I',Llw burc!el\ Sllifls
LOlhe pdrty opposing the motion for sUITlmary jlldgmenlLO produce evidcl1tlary prool'ln ,ldllllSSlhlc
r()['lll suIliclelll 10establIsh the cxistence ol'nwteriallssues ofLlCt Wllich require a In:ll ()fll1\~ a(.'tioll·'
(/-\Ivarcl. v. Prospect I-Iosp., 68 NY2d :j20 aL :;24 [1986). citing 10 Zuckcnmn v, City_ol' Ne\v York.
-[9 N)"2d .:'\.:'\7.11.:'\62119801),

W 1111respCClLO tllC Lillieliness ()f plailltilFs clalms for medical ma!pl'aClice based on negllgellCc.
d\..'k:ml:tlll eSlal)l ished, J1l'illw/[lcie, 1hat [he action was commenced on A pl-i I I, 2008 ,met that all C\liSCS
\l!' a....:tlulltu rl:l~()Vl:r d,llllages for mul practice ari si ng from acLs or onw;si OilSoccurri ng pl"1ur to October
I. 2{)()5 Wl'r<.'hurred hy Ihe 2 YJ-year slatilicot limitations (see, CPLR *214";1~ Cox v. Kil1!2shoro Mect.
(Jmujl, 08 NY2d 9()4. 906119<)6J~ Udell v. Na!2l1avi. 82 Ad3d 960.96212'''1 Dcpt 20J II) Thc burden
thell sililkd Iu pLlItllills to deJllOIlslrate the existence oj" a triahle issue of facl (see, ill.).

Cicl1crally. a calise of action alleging Illcdic,lI malpractice ,Iccrlles on tIll' eLite of lhc allcgl:d
1V],()llgful ~Il'l or (lllIISSlun. and the statute of limitaliolls hegins rLIlllllllg 011lh,ll (bte. l-hJwcvl'I'. in Lllos<.'
i11SI;UICCSwill'r<.' 11ll' pall enl IS ulldergoi ng ,\ "contll1uous COLll'SC0 I"lrL:~lllneill" WILil Ihe ph ysi c I0111wi t Il
I'<.'SPl'CIIOthe SOIIllCcondition or complalnL thal givcs risc to the lawsLlll. the statute ur lill1il.lll\lIlS will
II()I ])(:6111[0 I"lIl1 lIntilllH,': cnd of the course oJ'treatlllent (scc. Nykorchuck \/, Hcnriqucs, 78 NY2d 2S5,
:2(JI 1I ()q ll~ Gtllna v. KaL?, 6 I ADJcl 108, t II 12,,<1Dcpl.. 20091; see also, Udell v, Nu'.?!l:lvi, 82 i\d3d
<J6() 12",1Dl'PL.. 2(}111~ Stcwart v. Cohen, 82 ADJd 874, 876 [2"" Depl., 2(111). Il1thC', ahsC'ncc of
COllllllllillg cHons hy a physician to treat a parLiculdl" condition, tile policy ulldcrlyillg tlle COllllllUOlIS
1['caUncnl doctrine dOL:sno! Justify tolling tile statute of limitaliulls (sec. SLewart \/, Cohcll. 82 i\DJd
~n.,l. K7() 12,,<1Dcpt.. 2011 D.

PI.\i nI i Ir sex pen IIIICrIllst Slcill:Shy alli rillat i ()]l that sy mpl oms 0 r II odgk i11's IYillpho ma i Ill' III elL.'
l' II i ;11'~',''':mc I\I ()!"Ii IC tymph [locks. achillcss, I"cvcr. cll i II s alld Lll igu<.', th~11,:[ll drgcd ,IIIICTior I j led Iasl i II~tI
IYIlI[,1i [lucks C,11ll'CIUS\..·chcst pain ill the sternulll an:<l alld tl1.lt I lodgklll's IYIllpllOllU l'C11l<lis!) CdLlSC
;1 I\igll \\'hiIC hlood c<.'ll counl. Plainlln"s expert llotes [hat Oil JUlle 15.2004, I)l:iillllil VISited
,kl'cmi:1I11 with COlllpl,lInts of back pain and thdl, based Oil the medical records ami pl<lil1l1ll"s
\~SlllllllliY· [11<.'had 1',1111cscabled from 2004 ro the C,lllcer diagnosis in early 20()(1. Ili:.lInlilTs C\PClt
~lls{) lloll"S IIl~!l ill i\ugusI.1004, plaintiff began cxperJcneJl1g sLernum p,lill which also CSC:rblcd I'rolll
.:{)()...j Itl tile c:rllccr di,lgnosls In early 2006 i\llCllhat he: complained (0 dcklllbilt nl'lhl" Sll~rllllll'l p:lill
(lil >-il'j1\cll'llkT 10. 2()04, Plailltill"s experilllClicaLCs thullhe Illcchell records revl',tlthdt dcklldalll
Irc:lIcL! 1)ldlllliii un !1 OCC;lSIOIlSbetween Junc 15.2004 dlld .1alllWI'y 27, 2()06 ,1I1dIIl,II ,Il k.ISI :;l"Vl'll
(I(I!I<.' visits rl"I,\ll"d specifically 10 pl,llnliff's b:IC~ p,lill dl1d Lwo vlsiLs I'eldled speclfic,i11y lo 1)laillll!T"s
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Sll'rtlUlll p'llil. Accordillg ro plall1till's expert, defendant contll1ued lo trcat pLlIlnill"s h,ICk <tlld chest
p:li II with ()~lcopathlc mallljJuJative treatment therapy and general :)upponi vc II1strucliollS hut' lhcn,: W:l,~
110 illlpr(1VI..'IllClll in sYl'nptoms which \vould be anticipated III the absence oj" lIl1(krlYlllg (ilSl."ISe,
PLllllllll's npc,rt further notes that Oil January 18,2005 pl:lIl1tiff cOl1lplalllecl of a 1':ISI1OTlhis kgs ror
tWll IVc;,;ks :lnd deIClldant trl':,lled thc rash as pOlson IVY, eVCll though thal conditiull r,!I'ely alleds
pcopk ill Iile IIIIcldlc ()I'wi nter. PI ai n tiff s ex pcrt also indicalcs that duri Ilg the, N ovcmber 17, 20ll:,) :Ine!
DLTcmbn 2, 2()O.'i VISits, plaintitf complained of high fever, weakncss, achiness, chills and palll 111IlI;;
l'yes amllhal despite no kno\vn lick bite or rash, defendant suspected Lyme disease <.l11dprescribed
<1lltlhlUllCS The results of a blood lest on November 17,2005 were ncg,llive for Lymc dise<lsc hut
S110IVed :lTlell; vated wh Ite blood celt COUIlt. PI aimi ff' s expert opi ill'S to a n:asotJab Ie degree ()I' l1led ical
u:nai Illy Ihat the symptoms plainti ITcomplailled of dunng his January 18,2005, Novemher 17,2005,
,Illd Decemher 2,200,':; visits and plallltiff's elevated white blood count are all consistent \vith lhe
di:tgtHlSIS or Hudgkin's lymphoma. In addition, pI a11ltiff's expert 0pllles that plaintiff's chrclilie b~li..:f.;
P,ltll rrom nml-2004 and chrOJ11c sternum pal11 from August 2004 ~Ire symptoms of HOL!gf.;IIl'S
IYl11phtll11d ,Illd T2 tumor. Plallltiff's expert furlhl:r opinl:s that defl:nd,lllt treated plaintiff 1"01'
ulHecugl1lzed symptoms of Hodgki n's Iyrnphoma and T2 tumor on a continuous basis from JUIll: 1,1,
2004 thrtlllgh January 27, 2006"

Dei"L',nLiant's c;\ pen: internist st,ltes in hiS arfirmation that the symptO])lS IlUIlI Ccstcd by pl<lllllill
on .1'llluary 18,2005, November 17,2005 and December 2,2005 are cotlsistent With 11l<lI1Ydiseasl:
pr()l:es"~es and notes that plaintiff's expert did not and cannot st<.I1ethat defelldant dcparlt:dr"romlhe
st~llldard ()I'c.lrc on J ;111L1ary I 8, 2005 and should lwve di agnosed I"Jodgk ill's IYI11pho IIIa or t:Iken rurlilcr
ddlUI1 to mil: It out, Defendant's experl emphaSizes that plallltifT's treatmcnt I"mm 1002 to 2(J02 is
s igill ri l',llll I'llr ell WI lie compl ai Ins of back pai n, parti cui dfly fol lowi n); pl1ysical act Ivi ty' such <ISsurfi ng
,1Illl :Irm wrcstlll1g. In additIOn. he states thai plaintirf sOLlghlno treatment frmn defembnl rrom.luly
199.'i until February 2002, when he Idl ollofa ladder and thcn did not return until June l.'i, 2004 \vilh
c01l1pl,lInls olluwcr hack pam which plaintill attributed to jogging and pain in tile dOI'S,li spinc wllill:
Ii sl11l1g" Dcknd,lIl1' s ex pert notes lh at defelldant properl y ordered x -rays 0 r the dorsal ~tlld Iu rni.Jos.lcr:ll
SPI11C,\vh Icil we're negativc, gIvIng defendant rcaSOllablc assurance thar he was no) dl.."lli Ilg WIth <lb(my
le~ioll :tlld pl'Operly ordered blood IL'stS since plaintiff had a history of belllg bitten by <t tick 111200:1
I k cmpil<lsiz,cs that plaintiff has h,ld d history 01' chrol1lc bacf.; problems 1110Stor his adult IiCcI]()ting
IhOiI pl:llllllll lias had :111active recreational lifestyle ,lnd his work as a fislierman is .Liso physically
(killdilding, Defendant's expel-I stales thai plaillllll"s episodic and inll~rmiUcnt muscle. lig;lllK'llt,
skcl..:t:11 and IlcrVl', pmhlel]]s were Ircatl:d by defendant and relief was ohtai Iled ullti I lhe Ill';\l narC-lip
Ac'umJil1g 10 defendant's expert the June and July 2()04 v1sils Wl:rc the Ilatural l:xll:nSlon of tiJe
clll'n111L:had: Ctlll1plaill[S th,lt pl,lintilT has had sinc~ hl' had:l motorcycle ,Iccident wlll.:n Ill: 1V:1.~II)
ye~lrs old ])ek'm];tll(s e\pert illdic~ltes that dekmbnl \Vas not eng,lgcd ill ,I coursl' OI"tH',l[lllClll or'
111)d:;.klll'S lymphoma hut was lI'lstcad engaged III t:pisochc trcatlnClll.S for disndc' al](1 sl..']l:lI':lk
<!1'"gr;lVdll()11Sor plalllllI1':,: chrunic pams that he has had 1'01'much of IllS adult lik He, opillL's willlil1
,I l'e~ls()l1<lhIe dc'grl:l.' 01' 111edica I eal ,Ii Illy that defembnt did not depalt 1'1'0111the SUllldill"d u I'C'II'I..'1"1"ll11l
.J1I11L'15, 2(jO+ tlmlllgil Jalluary 18, 200.'i III f:lllll1g lU diagnose Hodg:f.;ln's Iymphoilld dlld ,I I1II1101'~ll
j"

"'Sltlll111~Wyjudgmcllt IS not approprulle in a medical I1lalpracliee <ruiol1 where 11](;p:lI"til:s
,lddllCl' L:()Ili"JiC:tlllgllledlc~t1 expert opinions Sueh credibllily Issues can only be t'esolved hy il.!LII'y"
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(h'inhl'n,' v. F~il. ~J ADJJ 517. 519 [2",1Dcp!.. 20051 [citations omitted I: see. Wl'xelhaum v. Jean.
:'-:0r\D3J 756. 75812",1 Depr.. 20111: Darwick v. Paternoster. 56 AD3d 71·1-.71512,,,1 Dcpl.. 20081:
Bjorke v. Ruhe.nstein. :)3 AD3d 5]9. 520 f2'''1Dcpt.. 20081).

llere. plaintiff raised triable issues of fact as to whether the statute of limitations \Vas lOlled hy
Ihe C(llltillUOUStreatment doctrine based on defendant's trcatnlent (see, Rosenthal v. So. 72 AD3d 78-1.
7gS 12",1Dept.. 20 I(1). Therefore. defendalll' s request for sUlllm<';Y.1udgment dismissing plaintiff" s
claillls for medical malpractice based on negligence for the period from 1992 through May 200-1-as
linK' harred is grallled. and for the period of June 15.2004 through October 1.2005 is denied.

Lad oflllfonnetl consent is defined as "the failure of the person providing the professional
trL'atment ... to disclose to the palient such altclllativcs therelO .lIld tile reasonably foresceable risks and
henefits involvl:c! ;ISa reasonable medical. dcnwJ or podiatric practitioner under similar circLlIllstanccs
would have disclosl'd. in a manner permitting the patient to make a knowledgeable cvaluation" (Puhlic
Ilcalth Law §2S05-d 121)_ "The right of action to recover for medical, dental or podialrtc malpractice
has~d on <.1lack of informed consent IS limited to those caseS involving either (a) nOll-emergency
trcatment. prucedurc or surgery, or (b) a diagnostic procedure which involved invasion or disruption
Ilr the iIllcgrity of the body" (Public Health Law §2S05-d [21). To establIsh a cause of action sounding
j 11 bd. of i11formed cunsent. ;IpIai nti ff must estab Iish that "a reasonably pruden I persall in th(' patient' s
p{)sitiull wllulclnot have undergone the treatment ... ifh~ lor shel had be~n fully inforlllcLland that thl..:
I.lck uC inforlllCU conSClll is a proximate causc of thc injury or condition for which n:covcry is sought"'
(l'uhliL: IIc.Jitil Law §2S05-d 13]; see. Johnson v. Staten Is. Mell. Group, 82 AD3d 708. 709 [:2'1<1Dept.,
?()II]: 'rl\llIlJPSOIl v. Orner, 36 AD3d 791 [2'](1 Dept., 2007]; MUllning v. Brool\havcll MCIl1- Ilosp_
I\!kd. elr., II ADld 518 12,,,1Dept.. 2004]).

J krl', C()lllr:lry to dclendant's assertions. pJainlills 11<.lvcsuffiCiently alkgcd a C,lllSL'ul' :\clioll
Limier Puhllc Heullh Law ~2805-d (2)(a). Their alkgatioll tll<lt(il;l"cnLlantfaded to Inl"orm pLiilllilT lli"

IIlL'.I-is).:s<Is.':iuci<llcdwith osteopathic manipulativc therapy which proxi l11<Jtelycaused 1m;splll:illlljLlI"ICS
wliid su ppoi"l p lai11li1'1"S rigilt to rL'.COVL'.rfor mecllC<11Ill'llpr<.iClice hased on d IdC).: or ]11rorlll~d COilselll
(~f~.,Public I k,lItll Law ~28OS-d l2llal~ sec '2.encrally. Muehler v. PCllwardcll, 207 AD:::'J 977 14'Il
])l:lll .. 199-1-]~M,!rch1011Cv. State or New York, 194 AD2d 85 I 1::l,d Dept. I1)9::l I: Doolcv v_Skncll1ek,
1.'1i':ADld 10212,,,1 Dep1.. 1988]). Therefore, def"cndant's rcqucsl 1'01'SUllimary .judgl11cnt dismissing
pLlintill"s L',llISl'oj actllll1 alleg1\lg mcdicalmalpraclicc based on lack ofinforlllcd cOnsent1s dcnieu

So urdercd .

,
j/ I
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