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In this anicle 78 proceeding, the petitioners challenge a resolution of the respondent,
dated July 6.10 I0, which allocated 18.46 Pine Barrens Credits to a parcel of real propcl1yowned
by the petitioners comprised of 52.3 acres in the Core Preservation Area of lhe Cemral Pine
Barrens Reserve, and seck to compel the respondent to issue a resolution allocaling 50.42 Pine
13arrcns Credits to thc propcl1y.

The pCLirioncrs' property, designated as Suffolk County Tax Map 900<248-1-11 OA. IS a
separately assessed tax lot located in Westhampton, New York. Tn 1994, and agam in 1997, [he
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respllndcm granted hardship exemptions to allow the petitioners to construct storage buildings
and to add parking areas and roadways to expand the existing swrage facility all the propeny. It
is undisputed that those hui Idings cUITenlly cover 1.88 acres of the property and thaI. in total. thL'
hUlldings, pawd areas, and dirt roads cover 7.69 acres. leaving 44.61 acres undeveloped. The
pmperty IS situated in the Town of Southampton's Light Industrial 100 (Ll-100) zot1lng district.
wilcI'e a lTlClximum uf 20% of the lor area of a parcel may be covered hy the urea or huildlngs
(sec. Tll\.vn of Southamptoll Code *030-5, 3::10-38). The property is ~ds(}sitll~lted III the Town ur
S( lutllampt()Il' s Aqui I:er Overlay Distnct, where the amount of disturbance (.)1'natur;ll vegetation
1l'l:IYnul exceed 5{)1YrI nl' the area of a nonresldenli,li lot (sec. Town 01' SOlilhalllplon Codc ~:no-
()7).

The respondent is a COIl1ITIlssionconsIsting of the Suffolk County ExecutIve, the
SUj1tTVISorSor the towns of Brookhaven, Ri verhead and Southampton, and a fifth mcmber
appOllltcd by the Governor, created under anicle 57 of the Environmental Conservation Law
(EeL ~§57-0103,57-(JlI9).

A111c1e57 of the Environmental Conservation Law, which was designed to protect the
Long Island Pine B~l1Tcnsand the underlymg aquifer, was amended in 1993 by the enactment of
the Long Island Pine Barrens Protection Act ("'Act"). The Act, apart from cstabllshlllg the
respondellt commissloll. designated a Core Preservation Area and a Compatible Growth Area
within the Central Pine BaTTens (ECL §57-0109 (2]), and directed the respondent to prepare and
oversel.: the implementation of a Comprehensive Land Use Plan ("Plan") to preserve the Core
IJreservation Area through acqUISition and transfer of devclopment rights and to accommodate
onJcrly development in the Cumpatible Growth Area consistent With protecting the existing
I'csourccs (ECL §57-0 121). On .lLlllC28, 1995, the Plan was adoptcd Chapter 6 or the Plan
creales the Pille Barrens Credit Program ("Program"), the purpose of which is 1.0 mall1tain value
in l~tlH.lSdesq;nated I'or preservation or prolcetion under the Plan by providing ror the ~l!locall()l1,
lIS~~.and transkr ur development nghts known as Pine Barrens Credits ("PBCs") ~llld to pmmot<:
(il'vei()pl1lcnt which is compact, efficlcnt ,llld orderly. Section 6.3 or the 1"J1,1l'lsets forth a method
I'or all()calll1g PBCs I"orproperty in the Core Preservation Area based on the {".Olllllgcluss and size
nr the pmpcny, Wllh nonresidential properly withll1 the L1-200 zo1llng district allocated 1.0 P8Cs
per acre, rounded upward to the nearest one-hundredth. Section 6.3.3 provides for the following
IllllltaLiolls to the allocation or PBCs:

(1.3.3.l. No allocation shall be made for any properlY owned or held hy a
puhlic agency. municipal corporation or governmental subdivision, including
property held by reason of taX default.

6_:LL~. No allocation shall he maue for any property for which the
development rights have previously been fully used, or allocated for use. lIndl:r
thIS Plan or any other program.

6.3.3.3. No ~l!location shall be made for :lilY propcrty owned 01' held fur the
jJUl-PUSCnr land protcctlon, preservation or conservation.
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6.3.3A. Partially improved par<.:e1sshall receive a decreased allocation
based upon the extent of improvemenl. Funhermore, there shall be a proportional
uecrease in allocation based upon the receipt of all discretionary permits for
Improvement of a parcel '" ':' ~'.

Sl·l"[1lll1 6.6 directs the establlshrncnt of a Pine Barrens Credit Cleannghouse ("C1cannghuuse")
tll promote the use and sale of PBCs, and ro purchase, sell and track PBCs. Section 6.7 selS forth
the procedures for the Issuance of Pine Banens Credit Certificates hy the Clearinghouse.
11lcludmg lhe subml.':Ision of an applIcation to the Clearinghouse to obt,lIn a L<..:tterof
InterpretatIon statIng I1mv many PBCs can be allocuted to a parcel of land, and the process by
whICh an apphcam can appeal an allocation with which it lS dissatIsfied to the respondent.

In December 2006, the petitioners applied to the Clearinghouse ror a Letter of
Interpretation requcsting a statement of the number of PBCs Ihat could be allocated to their
propcrty_ By 1clter daled January 3, 1007, the Clearinghouse advised that no pses could be
allocated to the property, noting, III part, that the propelty had maintained valuc due to the
ongoIng storage operation. Thc petitioners subsequently appealed to the respondcnt and a public
hearing was held 011April 18,2007. By resolution dated June 20,2007. the respondent upheld
the CkaringhoLlse's determination and denied Ihe appeal noting that the Act had not prevented
the n:<lsonahle use of the propclty and that the decision to allocate no PBCs was rationally based
on the extcnt of unprovements at the property. On July 19,2007. the petitioners commenced an
article 78 proceeding to annul the prior determinations and to compel the respondcnt to allocate
50.-+2 PBCs to the property. By "order" dated January 16,2008, as currected January 25,2008,
\lllS Court (Pines, .1.) dcnied the petition and dismissed the proceeding and the pctlliollcrs
apPc<llcd.

By order and dct:islOIl (one paper) dated November 4, 2000, the Appcllale Divisiull
modified the Judgmcnt hy grantmg that bnmch 01"the pctltion whIch was to anllul the pnor
dcterlllJJ1alions and retllltling the mattcr to Ihe respondent to dctcrmme the proper numher of
PBes to he allocated to the property (67 i\D3d 689[2",1 Dept., 2009]). The Appellate DIVISIOll
round_ in parI. Ihat the respondent had cIToncollsly based lIS determinatIon on findIngs that value
had hcen maintained in the propetty and Ihat implementation of the Aet had not prevcnlcd the
reasonable use of the propel1y SJJ1celhe peti\[ol1ers could have developcd and used several
adt.lltional acres of the propCl1y hut for the adoption of the Act: 10 the contrary. Ihe Appellate
Division concluded Ihat the value of Ihe propeny lmd decreased with Ihe passage of the Act and
would not be maJJ1taineu without the issuance of PBCs for the undeveloped ponioll. The
,\ppL:llalc DiVISIon also found that the mere exi~tence anu use of the storage I"acilitles would not
pn,:vcllt the pelltioners from obtallllng an allocation of PBCs for the ulldcvel()pcd portIon of Ihe
property. as section 63.3.-1- of the Plan contemplates only a decreased allocatloll based on the
C,\i,telltof improvements and docs not complelely dIsplace the nght to all allocatron of PBCs.
llmvevcr. the Appellate Division found thut this Court had properly decllncd to compel thc
n.;spundcllt tll alluc,lIe .:'i0.42 PBCs tn the property. as the petitIoners had r~lilcd tu establish a
clear right to the requested allocation "Notably, Inter all,l, such an alloealitlll I·ails to account fur
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the fact that only 10{~, of the Propeny could have been developed under the Town Code ahsent
the ,luupllon of the Act" (id. at 695).

On April 21, 2010, a publiC hearing W'.l$ l.:Onvened to determlnc the proper number of
Pf3Cs LOhe allocated to the property. At the hearing, the petitioners again requested an allocation
01' 5()A1 PBCs, computed by taking the total acreage of the property (52.~ acres.ll1Cl of the
al:I'cagc ~drcady improved with bulldlIlgS (1.88 acres), and allocating 1,0 pnc per acre. The
petitioners also argued agaInst any Interpretation of the Program which would result 111IJmllll1g
:111 :d location of PBCs to the percentage of land that could be developed under the /,olllng code
dilL!obJected to the consideration of any of the numerous cx hlbits introduced by thc respondellt' S
allorney whIch were not a part of the record on the prior appe:.ll.

By resolution dated July 6, 2010, the respondcnt-noling that the regulatIons govcllling the
Town of Somhampton's Aquifer Overlay District proscribe the disturbance of more than 50% of
the area of a nonresidential lot-allocated 18.46 PBes to the propelty, compulcc1 by taking the
total acreage of the propcI1y subject to development (26.15 acres) llet of the acreage already
covered by buildings, paved areas and din roads (7.69 acres) and allocating 1.0 PI3C per acre.
Tlw; proceeding ensued.

The petitioncrs now seek to annul the July 6, 2010 resolution and 10 compclthe
respondent to allocate 50.42 PBCs to the propel1y. Altematively, the pelitioners seek to compel
the respondent to allocate 42.9 PBCs to the properly, computed by taking the total acreage of the
properlY (52.3 acres), allocating LO PBC per acre and then reducing the allocation proportionally
by [79%. a percentage representing the ratio orthe acreage already improved with buildings
(I 88 acres) to the acreage which could be covered by buildings (10.46 acres, i.c., "20% of the
l()tai ,lCn~age of the property). The petitioners contend that the respondent < S dcterl1llilaliOn IS
:ilTected by an errOl" or law, arbitrary and capnclous, an abuse 01' dlscretl(Hl, irratioll;,11 and a
violation of Appellate Division's order (i) because the Program docs not pcrmll the respondent tu
Ililllt an Cll!ocarion of PBCs for a nonresidential property wlthin the L1-200 wning district based
on the number of acre~ that could be disturbed pursuant to the regulatlolls goverlllng the Town ur
Suulhampllln's Aquifer Overlay District, (ii) Insofar as It is b:lsed on l'actu;l! und legal argull1enls
not raised on the prior appeal, (iii) tn the extent thut the respondent considered henefits obt,-lll1ed
by thl; petitioners in connection with other parcels of land, (iv) because il docs not allocale PBCs
for the umlevcloped ptlJ1ioll of the property, so thut value has nOl been maintalllcd. and (v)
hecause Jl ignores the language of the Program providing that "lp]arltally improved parcels shall
rl'Cl:."lVe,I dccreased allocalioll based upon the extent of improvemem" and thai ..there shall he a
proportional decrease in allocation based upon the recclpt of all discretionary permits for
improvement of a pan,.:el.··

Vlhcre. as here, an admllllstrative board is not reqlllred by SlaLUtcnr law to conduct a
quaSI-judicial hearing, juclieml review of the board' s determination is limited to whether the
<lclion taken was t1legal, arbitrary and capricious, or an abuse of discretion (CPLR §730~ [31:
Muller 01' Pell \I. Boc\rd 01' Educ. of Union Free School DisC No. I of TOWllS of Scarscl;tle &
M:Ill1arnneck. Westchester County, ~4 NY2d 222 [19741: Malter of Halperin v. Citv of New

[* 4]



Maltn of Tllnjo v. Central Pine Barrens
index No.: 28576/2010
Page :;

RocilCllc, 2'1 AD3d 768 [21Ld Dept., :2005], 0/lPeu!S dismissed 6 NY3d 890, It' dCli/cd 7 NY3d 708
):20U()j). In applYIng the "arbitrary and caprIcious" standard, a coun looks only to wllclher the
dclcnninallOn lacks a rallon: ..d basis, i.t'., \vhether Jl was without sound b::.tsls III reason and
\vllhuut n:gard to the facts (liU. The burden IS OIl the petitIOner to sho\v that there IS no rational
basis for the board's detennlI1atlon (see, Matter of Grossman v. Rankin, 43 NY2d 4(J:; [1077)).
A court m~lYnot substllute Its Judgment for that of the board (see, Maller of Ball v. New York
State Dept. of [nl/t1. Conservation, 35 AD3d 732 [2nd Dept., 2006J). When a buard sets forth
multiple reasons for its determinatIon. anyone ofwhlCh IS supported by i.\ rational basis, the
determlI1atloIl will be sustained (see, Matter of LOQiudlce v. SOLlthold Town Bd. of Trustees, 50
AD3d 800 12'''' Dept., 200811.

Upon reVle\V, it cannot be said that the respondent's determmatlon Jacked;) rationallnsis.
Pursuant tll chapter 6 of the Plan, PBCs are transferable development rights issued 111exchange
for the placement of a conservation easement on property, and are intended to protect a property
owner from <l confiscator.y taking by maintaining value in the property (see, fvtltter of Toussle v~
Central Pll1e Banens Joint Plannin>! & PoiJey Commn., 182 Misc 2d 5821Sup. C1., Suffolk
County, 19991). More palticuJarly, PBes are intended lo compensate the owner, in efrect, for the
loss of development nghts which he or she would have enjoyed but for the passage of the Act
(see .lli:.)-:Il)()lnt recognized by the Appellate DIVISIon when It noted that the petitioners' request
fClI'an allocation of 50.42 PBCs failed to account for the fact that: only a i"J-actionof the property
cuuld he developed (67 AI)3d at 695). Thus, It IS not unreasonable 10 conclude, ,IS the
reSIJLHldent did, that If a property O\Vller who chooses to participate In the Program has lost the
l'lglll to develop 18.4() acres by reason of the passage of the Act·, and PBCs LireIssued one per
acre, the owner should be allocated 18.46 PBes. The petitioners' arguments to the contrar)-' arc
\'vnhoul merit. Although sectIon () 3.3 of the Plan docs not expressly authorize the respolldent 10

limit or cap an allocat'ion of PBes based upon restrictIOns on development set forth III a LOlllllg
code, It docs not purport 10 lIst all the limItations applicable to an allocation of Pl3Cs amI,
IhereCore, cannot he said to prohIbIt the respondent from conSIdering such I-cstriclions cither.1

That the effect of the regulations goverlllng the Town of Suul"hampton' s Aqui fn Overlay Distnct
lllay not have been raised m considered by the respondent In connection with Its 111ll1al
Jete.rllllll<lIIOn III 2007 IS Irrelevant, as there is nothll1g 1I1the order of remlllllur to hur IhL~
rcspondenl from considenng such proof. Assuming further that the petitioners are correct III
<lsserling that the respondent has, on at least two prIor occasions, allocated Ol1ePBC per ,lere,
wllhoUl limllatloll, to property locateu within the U-200 zonIng ulstrict, they have falled to
demullslratc: thatlhose properties were SimIlarly sltuat'ed, i.e., partially developed: even Ifilley
were, the respondent cannot be bound 10 perpetuate what It may now perceive to be all erwr (SL;e,

MatlcrolCowan v. Kern, 41 NY2d591 [1977J).

I rhL; I11dxim '\;Xj)ft;'S.\lO unitls eSl exdusiu allcrius," \'\/hile a lIschil tool ill constrUlng:l ,vritkll
lllSlrUl11elll, should nul he applieu [I) defeal the IVrtling's intended purpose (see. Goldskin v. ('it\' 01:L()[l~

1-h';ICIl.'20 i\D2d 55S 12"'; Dl'Pt.. 1%71)
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Accordlllgly, the petillun IS denied and the proceeding is dismissed.

Sellle .Iuugmenr (sec, 22 NYCRR *202.48).

So ordered.

D~llcd.
HON. WILLIAM ll. REBOLlNI, ,J.S.c.

__ X__ Fli\-.•\I. DISPOSITION NON-FINAI. DISPOSITION

[* 6]


