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SUPREME COUR‘I’ OF THE STATE OF N Y  

In the Matter of thc Application of 
Carlos Torres, 

COUNTY OF NEW YORK: PART 4 Index No.: 109070/11 
‘ 

Assigned to Justicc Bluth on 1/11/12 

Pefitioir er ,  DKTSION, ORDER 
-crgciinst- ANI) JCJDGMENT 

Ncw Yorlc City Housing Authority, Present: HUN. ARI,ENE P. J3LUTII 
Respun dent. 

is cieriicd aiicl thc procedi r~g  is dismissed. 

i l ; 3 ~  2012 The scll-.-rcpresrnted pctitioiier commencccl this Article 78 procecding challcn~i 

rt: :i po II de 11 t Nc w Y o  rl; C i t y I I o 11 s i ng A i L tho r i ty ’ s ( N  Y CH A ) dclerrninat i o 11 d a t cd &yfN\$vM 
whicll, :ifier ;I hearing, dcniccl petitioner’s claim to lIe~-r~i~i~ling Family Member status 10 apartrllelil 

31:) at 2 I23 h4adison Avcnue in M:inllattaii. I’etitioiirr’s iiiotlier, Elsic PaiitoSjas, WIS the teliarit 01 

rccorcl 01‘ Llie siiL?jL*ct apartment iiiitil her deal11 011 July 2, 3010. NYCI IA opposes the petition. 

LERKS OFFICE 

Peliticoiw seeks reversal of tlic deleriiiination on the grounds that  (1) his iiiothcr had 

c;inccr a d  did not iill out thc papers correctly, atid (3) lie w;is unprepared at the hearing. 

A hexing wiis licld 011 April 5 ,  201 1 bcforc a hearing officer, who Iicard tcslimoiiy from 

petitioner mil ii.uni NY(’1 IR’s lksiclerlt Sct-viccs Associate, C’iystal Argiictx ’The hcariiig orlicer 

:ilso revicwcd v:irious docuiiicnls which were admitted into cvidence at the liearing, 

Pctitioncr testiiied lo the ibllowing: He lived in  the apartment as a child, but in  1099 or 

2000 hc I I I C ) V C ~  out. By the cnd oi’lhc suriiiiier or2008, aftcr his mothcr was diagnoscd with 

c;inccr, lic and his children hiid iiiovcd into the ap;irtmcnt. I’etitioiier bclieves that his iiiother 

interidod to add him and his cliildren to the 1io~iscliolcl, but rnistaltciily wrote his children’s names 
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(not l i s  iimie) on the 2008 and 2009 0ccupr-iii~’s Affjdavil of Income. 1 lis mother never aslccd for 

periiiissioii for pctitioricr or  his children to become members of her household. Two di-lys before 

his mothcr died, petitioncr preparcd and subiiiittcd a Ikrmaiicnt Permjssion Request I;orm dated 

.ILUIC 30, 2010 lu Mariagciiienl; it \vas not signed hy his mother, who dicd two days latcr. 

NYC‘I IA’s wihiess, Ms. Argiieta, Icstified 21s Ibllows: Petitioner was an original hi i i i ly  

i~iciiibcr wlio iiioved out oI‘ [lie apartiiicnt in 19W based on licr review of the Occupant’s 

Ai- l ihv i l s  ol‘liicoi~ic. Ms. Parito.j:is appears to have iiiclitdcd the iiatiics of hcr granclchildrcn on 

the 2008 and 2009 (I)ccupaiit’s Afiidnvil of Income, and tlic grmdchildreii’s namcs were crossed 

~ f ‘ f  on the 2009 Affidavit. Inclusion o l  the grandchildreii’s ri;iiiics on Ihe afi-idavitx did not 

coiisliiule pcrriiissioii fL)r tlicrii, or petitioiicr, to reside in the apartment. 1)etilioncr \vas iicver 

gi veil p c m  ission to rcj c) i ii the hoii,scholcl. 

111 1icr findings and coiiclusiom, tlic I Icnring Ol‘lyccr found thut petitioner, a former 

hoiiseliold inciiiber wlio liacl vacated tlic apartmenl in 1 999, did rcturn to t l x  apaitinenl to reside 

with his 1i)otIicr and c x t ‘  for 1x1. when slic hccanie ill .  I J C ~ W C V C ~ ,  slic never asked for o r  obtained 

wriltcii periiiission lo r  hi til or her graiidchildreii to rcside, in thc apartmcnt. The I learing Officer 

specifically jouiid that rieitlier tlic iiiclusion of  tlic grandchildrcn on tlic Occupant’s Affidavits of 

Income, 1101’ the krmaneiit  Pcriiiission Request suhiiiitted hy petitioner (but not sigiicd by Ms. 

Pantojas) to Management two clays bdore  Ms. I-’anto,jas died, conveycd leiinticy rights to 

pelitioncr o r  his childrcii. ‘I’he iinsigncd 1’criii;iiietit Permission Rcquest was never approvcd. 

Based on thc cviclcnce, [lie Flearing Ofiicer detirmiiied that petitioncr is not a remaiiiiiig 

1.mily meinher as deilticd by NYClliA regulations because Ms. Paiilojas iicver requested and 
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ieceivcd written ;ippr.oval for petitioner to bc acldcd ;is a n  addilioiial occupant, and hc did not 

reside in tlic apartment li)r at Icast one year aftcr rcceiving tlic written permission. 

1 ‘1821). The revicwing court IJMY not subslitule its judgiiieiit for that of the Eigcncy’s 

clctcrmination but must decide i f  tlic agwcy’s dccision is supporled CHI m y  reasoiiablc basis. 

6 3 5 ,  636 [ 1st Dcpt 19831). Oiicc the court liricls that a ralional basis mists for the agency’s 

/!.T..I’oc~L~/~oTz, 1t7c’. 1.’ C;lcrssrr, 30 N Y 2 d  260, 277-278 [ 19721). ‘I’he court may only declare an 

:igency’s detc~~iiin~.ition “d3i t ra ry  tind capricioiis” iltlic court Iirids that thcre is 110 ratiorial l m i s  

Gaining suxcssioii ;IS ;I remaining h i i l y  inem bcr requircs an occupant to (1 ) I W V ~  

liiwiiilly’ iiilo the apartincnt and (2)  qml i fy  as a speciljed relative of the tenant olrecord and (3) 

rcliiain coiitinuously in the aparlmt.rit for at least one ycnr inimediatdy bcfore the date the tellant 

of recoi.d vnclltcs (lie :ip:ir-tment o r  dies and (4) bc otherwise eligible for public housing in 

accordance with NYC‘HA’s rules and regulatioiis. See NYCI JA Occupancy and liemaiiiiiig 

Tlic occupant moves in lawfully il‘he or she: (,1) was a nicmber of the tenant’s fainily 1 

when the Ienant inovecl in and never movcd out or (2) becomes ;1 pcrmanerit nicmber of the 
tenant’s fiuiiily alter iiioviiig in  (or  a h  moving back in) as lung as tlic tenant of rccord seeks arid 
reccivcs NYCHA’s written approval or  (3)  is born or  legiilly adopted into the tenant’s family atid 
t l icrdter  remains ill contiiiuoiis occupaiicy up  to rind including the time tbc tciiiint of record 
iiiovcs o r  dies. (See NYC‘J:JA Management Manual, ch IV, sub IV, section (J)(l) .  
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Family Meiiiber Policy Kcvisions Gciieral Mt.iiioi-ai~1~1111 (GM) 3692 Section IV (b), as revised 

a i i d  anicndcd July 1 I ’ 2003. A( issue Iicrc arc rcquircrrieriis ( 1 )  - obtaiiiiiig the permission - and 

(3) - living in the apartmcnt for one year after gcttiiig tlie permission. 

‘I’hc rcquircmmt that peri-iiission is necessary is enforceable, See Aporztc 17 NI‘C’HA, 48 

AD3d 229, 8.50 NYS2d 427 Llst Dcpt 20081 “The denial ofpelitioncr’s [remaining h i i i l y  

iiiciiibcr] gr-icvancc or1 (lit: basis thal writtcn permission had n o t  been obtained for their rcturn to 

[lie apxti-iient is iicitlicr arbitrary nor capricious.” , 5 ’ i ~  rrlso NYC‘HA 1’ NL~MVYILIYI ,  313 AD3d 759 ( I  ’‘ 

Dept 2007); H i / t c l t c ~ . r o ~ i  17 fVI~T‘1111, 19 AI13d 246 (1” Dept. 2005)  (denied remaining I‘atJlilY 

mciiiber sialus beca~ise writtcn pcimission to i~iove in wm not obtained). 

‘I’liat onc-year reqiiireiiicnt has also been upheld (,wc 7 b r r . e ~  v NYCIIA, 40 N ) 3 d  328, 330 

[ I  st Dept 20071 lioldiiig tIi3t when pelitioiicr sccking LO siicccecl to tenant ofrecorcl’s lease had not 

complied wit11 the oiic ycar requirement, tliat “thcrc [was] no basis whatsocver for holding the 

ngcncy decision to bc ‘nrbitrni.y and capricious.’”). 

Here, eveii tliougli it is Linconlested that tlic tcnant of record, pelitioner’s mother, ncvcr 

i.cclucsled or rcccivcd wt’ittcii pcrmissioii li.cmi NYCJ-IA for petilioncr ,join her I~ouseliold, 

pelilioiier ncvcrthclcss asserts that he is ciititlcd to succced to his inother’s public, housing lcase 

I ~ ~ a u s e  he speculates that his tiintlicr mistalterily signed the wrong papers “thinking it was the 

luase nddiiig iiie a.nd my  childmi” (I’etition, para. 3). This i s  because pctitioiier’s motlicr listed 

hcr grandchildren cm an  iricotiic nftjdavit in 2008 arid perhaps in 2009 (the grandchildren’s iiames 

were crossed ~ [ T t l i e  2009 afi-;davit submitted at the heariiig). 1 lowever, cvcii if his mother liad 

listcd him 011 income aflidavits, that is not tlic s m c  thing as requesting arid receiving written 
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periiiissiori lo become n meinbcr oi’ the household, and [here is no question that such perinksion 

\WLS never sought by the tcn;mt or graiitcd by NYCHA, ‘1’0 the extciit that petitioner is claiming 

that his inotlic‘r’s illiicss prevenled her from complying with the regulations, or that he has  no 

place to go i f h c  is evicted fiorii this aparrmetit, this Court lacks the authority to coiisicler 

mitigating circuinstanccs or potential hardship as il basis li)r nniiulling NYCI I h ’ s  determiiintioii 

(xre  G‘ lmi i rrn  1’ NYI’HA,  8 5  h D 3 d  5 14, 925 NYS2d 5 9  ( 1  st Depl 20 1 I ). 

Petitioner also claims that NYCI-IA’s delerminatioii slioiild bc reverscd because he “didn’t 

k ~ l o w  that [lie] h i  to bi’iiig evidence, Iiiwycr” (Petition, 13iIl-a. 3).  The rccord dcl11011Slratcs thal 

pctitioncr w;is i n  I l i c t  notiticcl suvcriil tiincs how to prepat-c. Hy letlcrs dared Fchruary I7 and 24, 

20 1 1 , respondent informed pelitioncr that he could appcx at 11ie Iicaring “in person with such 

witiiesscs ns [Iicl may clesirc aiid bc rcpreseiitcd by coiiiisel or other reprcseen[ativc of your 

chuict.”. 1.?nclosccl w i h  the Febriiary 34, 201 1 lcttcr was ;i copy of the hearing proccclures which 

explicitly inr‘oriiiucl hini I l i a t  I I C  h:is “the right to Ipresent evidcncz” at llic hearing. Additic~nally, a1 

tlic hcariiig, the Heiii-ing (3fi‘icer esplaiuccl to petitioner that he had a right to bc rcprescritcd by  ELI^ 

citrorney, but petitioner stared thal hc wanted lo  proccccl and lo reprcsenl liiniscli‘(T. at 6-8). 

Accordingly, this g0~11 id  i’or revcrsid lacks meril. 

Here, i t  is uridisputcd that petitioner moved out of the apartiiiciit iiiany ycnrs ago a d  in  

order lo I I I O V C  back in as  ;I nieiiiber of thc household, NYCIHA’s written C O I ~ S C I I ~  was required. I1 

is l~iiiTlicr mdispuled t1ia.t the tciiaiit, Ms. I’rrntojaas, iicver so~rght or received NYCHA’s permission 

lor petjtioiicr to join or re-join hcr Iiousehold. Therefore, alter Ms. Pantojas died, NYCl [A’s 

dclc r in i 1-1 at i o ii d eiiy in g p c t i t i (3 11 c r reiii;~ ini rig Fain i 1 y iiit‘ni b er status was rat i o 11 a1 , and 11 o t ;ir b i Irar y 

o r c ;I pri c i o I i s . 
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Accordingly, il is ORDEIIED and AI1.I 1UL)GED that this Article 78 petition is denied and 

the proceediiig is clismisscd. 

Dalcd: January 31, 2012 

Ncw York, Nciv Yorlc 

NEW YOHK 
COUNTY CLEHKS OFFICE 
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