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SUPRWH COURT OF l H L  STATE OF N m  YORK 
COUNTY OF NEW YOruC: PA#t 10 
- --X DEClJlOElrORDER 
JORGE P. LEDESMA, Index No. 107578/2010 

seq#: 001 

-against- PRESENT: 
J-Ioo, J u ~ J ~  J, OlWhQ 

J.S.C. 

Plaintiff, 

GOOD LUCK REALTY CORP., FEMME 
FATALE INC. &la COME, 
K CONSTRUCTION COMPANY, INC., and 
LIAM TREANOR CONSTRUCTION CORP. &la 
LT CONSTRUCTION, 

Defendants. 
_ -  

GOOD LUCK REALTY CORP., TP Index No: 
590400/2011 

Defendantrrh Ird-Party Plaintiff, 

-against- 

EMMA CLEARY, FREDERICK Y. LOH, and FEMME 
FATALE, INC., 

Thlrd-Party Defendants. 

F I L E D  
FEB 16 2012 

NEW YORK 
COUNTY CLERK’S OFFICE 

RecHetlon, 8s reguimd by CPLR 2219 LEI], of the papea wnsidered in the review of uhs 
(these) rnotion(s): 

__-_ ~~~ 

Papom Numbered 
Good Luck d m  (3215) w/DK afflm, supp affirm, exhs . . . . . . . . . . . . . . . . . . . . . . . . . 1,2 

-~ 

Hon. Gische, J. 

Upon the hmgoing pepen, the Declsion and Order of the Court Cs as fo/Ows: 

This is an actlon by Plafntfff, JORQE LEDESMA (‘PlaintffP3, agalnst Defendant, 0- 

LUCK REALTY Cow. (‘Omd Luck“) for damages resuttfng from budlly injuries suatained 

from a fall on the premises lmown a8 173 Matt Street, New Yo&, N e w  York. Good Luck 

has brought a third-party action against EMMA CLEARY (“Clearyl), FREDERICK Y. LOH 
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('Lob? and FEMME FATALE, INC. ("Femme Fatale'). Third-party plalntiff, Good Luck, 

now moves for a default judgment agalnst third-party defendants, Cleary, Loh and Femme 

Fatale on Good Luclr's claims for IndemnMcation. The motion at bar has been submitted to 

thls court unopposed, and consequently, it will be decided on default. 

In support of Good Luck's motlon for entry of a default Judgment, mod Luck 

pmvidse proof that ell third-party defendants mre pmperly mwed with the third party 

complalnt. In his affirmation, Attomy Dennis Krollan states that Wary was senred 

pursuant to CPLR 5 308 (2) when the p m s s  wwer dellvemd a hue copy of the 

summons and verifled complaint to the conclergddwmen at C k r y ' s  r~8lden=, Vasco 

Narller, on September 8, 201 1. Servlce on Cleary was completed on September 8, 201 1 

when a true copy of the summons and verlM complaint was mailed, In a post-pald 

wrapper, properly addressed to C ~ I Y ' S  residence. An affidavtt of service was fiM wlth 

the court on September 9,201 1 - 

Attorney Krollan further asserts that an Septembsr 8,201 I, Loh was also property 

senred pursuant to CPLR Q 308 (2) when his procsss server delivered of a true copy of the 

aummons and v e W  camplaint to the conckrgddoomen, Julio Medmno, at Loh's 

reddence. Attorney Krolian statas that sanrlce on Loh wa8 completed on Septsmhr 8, 

201 1 when a true copy of the summons and verified complaint was maIld, In a post-paid 

m p p s r ,  propetty addressed to Loh's reaidenca. An affidavit of sewla was filed wlth the 

court on September 8,201 1. 

Such servlcs on Cleary and Loh comports with the requirements of CPLR Q 308 (2) 

which provide8 in perblnent part as follows: 

"Personal ssrvlce upon a natural person shall be made by any of the 
following methoda: 
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(2) ,...by delhering'the summons within the state to a person of sultable age 
and dkcretlon at the actual place of businese, dwelllng place or usual place 
of abode of the pemon to be served and by malling the summons to the 
parson to be served at hls last known add ress...." 

The afYldavtts of service for Cbary and Loh Indfcate that the summons and verlfled 

complaint were delkrered to their mpedhre doormen. "[l]n at least some clrcurnstancss, 

an apartment house doorman may be 'a person of auitabb age and discretion at the 

actual .... dwelling place' of a tenant in the apartment house to whom a summons may 

properly be delkrered for the purposes of atternatbe service under CPLR 5 308 (2). a 
Pupant. Qlpre F o m  8 Co. v. mn, 41 N.Y.2d 794 [lQi'a). If a proceas 8eTver Is denied 

entry to the defendant's actual apartment by a doorman or another employee because the 

tenant is not home, the outer baunds of the actual dwelling place h extended from the 

residenos to the location at which the process sewer's progress Is hlndemd. CIp. At 797; 

see also AI Favsd v. Bar& 39 A.D.3d 371 (1st Dept 2007)(holding that service of 

summons was proper whew the procms s u m r  left the papem wlth the building doorman 

after being denied access to the bullding and told that the tunant was not home), 

ra of Le Tmon Condom inisrm v. 1 439 Reah Corn, 186 A.D.2d 437 (1st Dept. 

1 Qw). 
The process WIVB~'B affldavlt for Chary revealed that upon arrlwl, the doorman 

W e d  up to Clsary's apartment and when he mdved no an&wer, he denied the wryer 

access to the bulldlng. The process wryer left the papera with the doorman. Additionally, 

the p m s s  server's affidavit for Loh ahtea that Doorman Medrano denied the sewer entry 

to Loh's apartment because Loh was not available. Medrano then agreed to take the 

papers on bshatf of Loh. Senrlca upon Cleary and Loh Is sumdent pursuant to CPLR 5 

308 (2). 
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Although Good Luck has eatabllshed It properly served the summons and 

complaint on Cleary and Loh, Good Luck did not comply wlth addbnal notice 

requiremerib of CPLR 9 3215(g)(3). CPLR Q 3215(g)(3)' requires that the party seeking a 

default judgment serve the dsfaulting party with additional notice at bast twenty (20) days 

prior to the entry of a default judgmsnt. (CPLR 9 3215(g)(3)(1)). There i@ no proof of such 

additlonal notlce. 

Good Luck abo seeks entry of a dsfautt Judgment aqainst Femme Fatale. Good 

Luck provldes proof that Femme Fatale, a damsstic corporation, WBS served through the 

Secretary of State pursuant to BCL 5 306 on June 18,201 1. However, Qood Luck failed to 

sewe additlonal n o t b  on Femme Fatale pursuant to CPLR Q 321S(g)(4). 

Even ware the Court persuaded that this rnotlon satlsfiea the addltlonal notice 

mqulremenb of CPLR 9 3215, Good Luck has failed to establish the prima W e  elements 

of It8 dalms, which are for contractual Inhmnfflcatlon. Although default In answering 

Plalntlffs complaint constftutes an admission of the factual allegatlons therein and the 

r e a s o n a b l e  i n f e r e n c e s  w h i c h  m a y  b e  m a d e  t h e r e f r o m  

(Rokln . a 0- K i m   la^, , 63 N.Y.2d 728 [lst Dept 1984]), the party 

seeking e defaukjudgment must still demonstrate that it has a prima fade cause of action 

v. KID0 ny Productio ns m, 289 A.D.2d 844 [3d Dept ZOOI]). 

Since Good Luck seeks contractual IndemnMmtlon against Femme Fatale, Loh, 

and Cleary, Good Luck muat provMe a copy of the Contract to establbh the partieS' rights 

and abllgatbns themunder (Jdms v. McDo nald'a Corn, 34 A.D.3d 656 (2d Dept 2008). 

Good Luck has not, however, provided a copy of the operathe contract among the parks. 

Furthermore, Good Luck has prwMed an incomplete complalnt. Good Luck failed to 

attach all pages In Amended Thlrd-Party Complaint provided in ExhlbR 'B" of Ita moflon for 
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default judgment, and said Complalnt refers to exh1bit.s not prlnted and attached In the 

motion. Thus, Good Luck has not eatabllshed b prima fade case. 

Therefore, Good Luck's motion for entry of a default judgment muat be denied 

&aut prejudb to renew upon proper papers which shall, at a minimum, Indude a copy 

of the eontract. Such motion to mnbw muat be made no later than 90 days after this 

dsdskm appears on SCROLL a8 having been entered. Failure to renew will be deemed 

abandonment of this daim and will result in the dismlaaaf of thk actlon. 

Conelu8lorr 

8CCOrdanCO hemWm, is hemby 

ORDERED that Goad Ludr'8 m o t h  for entry of a default judgment against third- 

party defendants, EMMA CLEARY, FREDERICK LOH, and FEMME FATALE, INC., Is 

denied without prejudice to renew ryo later than 80 day. a b r  this declslon appears on 

SCROLL as having been entered. Fallurn to renew will be d e e d  abandonment of this 

claim and wfll mutt  in the dismissal of this actlon; and it is futther 

ORDERED that any requested relief not expressly addressed hereln has nonetheless 

bean conald@rsd by the court and is denied; and it is further 

ORDERED that this shall constitute fhe decision and order of the court. 

Dated: New York, New York 
February 15,2012 

so ordered: 

F I L E D  T~ 
HON. JUDl SCHE, J.S.C. 

NEW YORK 
COUNTY CLERK'S OFFICE 
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