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INDEX NO. 

MOTION DATE 

MOTION SEQ. NO. 

MOTION CAL. NO. 

The following papers, numbered 1 to  were read on this motion t d f o r  

PAPERS NUMBERED 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ..- 
Answering Affidavits - Exhibits I 

Replying Affidavits - _- 
I 

Cross-Motion: Yes &No 
Upon the foregoing papers, It is ordered that this motion 

2 
3 
I J 

0 SUBMIT ORDER/JUDG SETTLE ORDER /JUDG. 
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PI ai lit iff, 

Iiidcx No. 104 1 10/09 

Motion Subm.: I /3/12 
Motion Scq. No.: 008 

-against- 
IIECISION & OHlIER 

GARlJBA KOLA DOLARE, 

For plaintiff: 
A h a  Bushneva, Esq. 
Smith Mazurc e1 al. 
1 1  1 John St. 
New York, NY 10038 
2 12-964-7400 

Hy notice of motion dated Novcniber 9,201 1, plaintiff moves pursuant to CH,R 4404 for 

ai order sctting aside the vcrdict rendered against hiin and granting him a pcw trial relatcd to the 

p.' :> issue of damagcs for pain and sui'i'ering. Ilcfendmt opposes Ihe motion. #,:>*: 
,(>,.\ 'bt q;;,;, 

,J .I ,,'* I - j  I, v 
7 I, 

Following a trial hcld on October 20,21, 24, and 26,201 I ,  the jury dctcrmined th&t,--~~~$+ : b  ,,fb", . " /  , *qc!i 
cv>:;, , ~ . ?, , L ? b *  c 4 . y  1 

plaintiff had not suffcred a significant or perrnancnt limitation of the USC of a body function or .":: ,,f,'Tr:,, , 
'>-;,, ' ~ . I .  

.I, :. +, . 
I . .  ,' ' 

, I ,. . 

-, , , <,' system as a rcsult of the accident at issue, and tlicrefore, based on the instructions givcn, did not / ,  

determinc any other issues, including wlwthcr plaintiff was entitled to damages for his past or 

future pain and suffeiing. 

Plaintiflnow argucs that given tlic evidence of the injuries hc suffered, thc jury's decision 

awarding him no dainagcs for his pain and sun'ering dcvirti-es materially from what would be 

rcasonable compensation for such injurics. (Aflhnation of A h a  Bushneva, Esq., dated Nov. 9, 
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201 1). 

Lkfcndant contends that as the jury found that plainlill sulkred no scrims injury as a 

rcsult of the accident, thcrc was no finding or award of danpges rcquired cjr rendered and that 

thcrcfore, there was no deviation from reasonable compensation. Rather, he argues, there was 

evidencc from which the jury could have reasonably concludcd that plaintiff did not sustain an 

injury froin the accident. Dcfcndant also observes that plaintiff failed to submit transcripts of lhe 

trial testimony, thereby rendcring his rnotioii derective. (Affirmation of Richard M. Sands, Esq., 

datcd Nov. 23,201 1). 

I n  reply, plaintiff asks that I take judicial noticc of tlic trial transcripts, and maintains that 

the evidencc at trial established that plaintiff’s injuries werc causally d a t e d  to the accident. 

(Keply Alfirmation, dated Dec. 8, 201 1). 

Pursuant to CPLR 4404(a), thc court may set aside a verdict or judginent entered idler 

trial, and direct judgment in favor ofthe moving party or grant a new trial, wlicre tlic verdict is 

contrary to the weight o f  the evidence or in the interest oi‘justice. I n  orclcr to find that a verdict is 

against tlic weight of the cvidence, the court must determine that “there is simply no valid line of. 

reasoning and pennissi ble inferences which could possibly lead rationrtl t i m i  to the conclusion 

rcached by thc jury on the basis of thc evidence prcscntcd at trial.” (Cohen v Hallmark Curds, 

Inc., 45 NY2d 493 [1978]). ‘nus, if‘% can bc said that the evidencc is such that it would not be 

utterly irrational for a<jury to reach the rcsult it has detcrmined upon, and thus a valid question of 

fact does exist, tlie court rimy not conclude that the verdict is as a riiattcr oflaw not supported by 

the evidencc.” ( I d  at 499). 

“[Glreat dekrence is accordcd to the fact-hding function of tlie jury, and determinations 
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regarding the credibility of witnesscs are €or the factfinders, who had the opportunity to see and 

hear the witnesses.’’ (flespusito v Cily qfNew York, 55 AD3d 659 [2d 13ept 20081). Thcjury’s 

resolution of disputed factual issucs and inconsistencics in witnesscs’ kslimony is also entitled to 

dekrence. (Hykcms~ky v Eskcnuzi, 72 AD3d 590 1l”Dept 20101, l v  denied 1 G  NY3d 701 [2011]). 

And it  is thcjury’s function to dcterminc whether a witness is credible and what weight ought to 

bc given lo the testimony of expcrts. (Devito v Feliciano, 84 AD3d 645 [lyL I k p t  201 11, citing 

IImw‘ing v Noble Il‘crxi Corp., 182 AD2d 365 llst llept 19921). Moreovcr, a verdict rendered in 

favor of a delendant may not be set aside unless the evidcnce so preponderated i n  the plaintiFs 

favor that tlic verdict for the defendant could not have been reached on any h i r  interpretation of 

the cvidcnce. (Lolik v Big V Suprrnnrkets, Inc., 86 NY2d 744 [ 19951; h r d m  v Porl Auth. uf 

New York and New ,Jersey, 82 AD3d 936 [2d Dcpt 20 1 1 j; Myers v S: Schuffir Grocery Corp., 

281 AD2d 156 [ lqtDept  20011). 

Here, the jury reiidcrcd its vcrdict in favor of defendant and detcrniined that plaintifl did 

not suffer ai injury as a result o f the  accident. Consequently, as it never rcached the issue of 

damages, plainliff s argumenl that the damages awardcd deviatcd matcrially from reasonable 

compensation has no merit. 

Moreover, as thcre was conflicting cxpert testimony as to whethcr plaintiffs injuries were 

causally rclated to the accident, plainiifT has not established as a matter of law that the jury could 

not have rcached its vcrdict on any fair interpretatioii of the evidcnce. (See Lolly v Brookdale 

Univ. Ho ,~p .  undiZ/lcd. Cltr., 90 AD3d 862 [2d Dept 201 1 J [wherc conflicting expert testimony is 

prcsented, jury is entitled to accept one cxperi’s opinion and xcjecl that of olher cxpert]; Hull v 

New I’ork City Bd. cfEduc.,  82 RD3d 512 [l”Dept 201 I ]  Ljury’s resolution of issues relatcd to 
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conflicting expert tcstimony and plaiiitifps credibility elititled to dcferencc]; ,SzdZivun v URA 

Imuging, 1’. C., 34 AI33d 371 [lht Dept 20061 Ijury’s finding that injuries wcre not causally related 

to accident rcquired rcsolution of conllicting expert tcstiniony and crcdibility deleiini nations and 

was supported by lair interpretation o l  evidence]). 

Givcii this result, I need not address dcfcndant’s other contention. 

Accordingly, it is hcreby 

ORDERED, that plaintiffs motion to set aside the vcrdict is denied. 
F 

ENTER: 2 1 2012 

t , : o t ~ r ~ ~ v  I;LI.CWS i i r - r m  

DATED: February 16, 201 2 
New York, New York 

FEB 1 cj 2012 

J. s. C” 
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