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SUPREME COURT OF TFIE STATE OF NEW YORK 
NEW YORK COUNTY: IAS PART 6 

-r 
~~~ _ _ ~ ~ ~ ~  . 

In the Matter of the Application of 

PETER LICATA 

Petitioner, Index No, 1 10705/11 

For a Judgment under Article 78 of the 
Civil Practice Law and Rules 

-against- 

THE DEPARTMENT OF CITYWIDE 
ADMINISTRATWE SERVICES aod THE NEW 
YORK CITY DEPARTMENT OF BUILDMQS, 

F I L E D  
FEB 2 12012 

xaking an order annulling a determination by mpondcnt Depariment of Buildings (“DOB”) to deny 

him a master plumbar’s license. “he other respondent is the Department of Citywlde Administrative 

Semicus (((DCAS”), which administera the written and practical uxaminations for master plumber’s 

license applicants. For the reasons discussed blow, the petition is denied. 

The record Indicatw that on February 15,2006, ptitioner rubmittcd an applidon 

for a master plumber’s license examination. Under tho section for cxparience, petitioner wrote that 

ht had been employed as  follow^: from September 1978 to Dccembcr 1979 at Tag Pipe Inc, (“Tag 

Pipa”), operating threading machines and fabricating pipe; from January 1980 to Dccsmbar 1980, 

at Licata Piping & Hcadng (“Licata P&H’), dcaigning and installing plumbing in the United States; 

ftom January 1981 to December 1982, at Five Brothm Piping & Heating (“Five Brothers")), 
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dadping and installing plumbing in the United States; from January 1986 to May 1986, at 

Normandy Construction Corp. (“Normandy”), designing and installing plumbhg in the United 

States; h m  May 1986 to Daccembcr 1987, at March Plumbing & Heating (“March P&H”), designing 

and i d l i n g  plumbing in the United States; from January 1988 to December 1988, at Lu, Hecht 

hc. (‘‘Leo Hecht”), designiag and instding plumbing In the United States; and from January 2004 

to “present” (Fabruaiy 2006), at TPC II Contmting Inc. (“TPC”), designin1 and installing plumbing 

in the United States. By notice dated Juno 20,2007, DCAS informed petitioner that he had passed 

the examination. By letter dated August 14,2007, DOB set forth that in order to obtain bis license, 

petitioner must appcar before the Master Plumber and Master Fire Suppreasion Piping Contractor 

Liccm Board (the”Board”). Prior to that, howovar, petitioner would need to submit documontation 

proving that ha met the qualifications for the license, including proof of his claimed practical 

experience in the form of scaled affidavits from the master plumbem who diractly supcrviscd his 

work; an official statement from the Social Security Administration (“SSA”) indicathg the periods 

of his amploymant and earnings fiom each employer; and copiw of W-2 forms for any yeanr not 

listed on the SSA statement of m i n g a  but included on tha license appllcation. The August 14, 

2007 letter Aurhar informed putMoner that the basic Administrative Code rsquiramcnts for licensure, 

In pcrtincnt part, were sevm(7) years’ axparlace in the design and inatallation ofplumbing systems, 

uarned by the application data, under the direct and continuing sup i s ion  of a lictnsad master 

plumber, in the Unlted States. & Administrative Code 8 26-146(a)( I).’ 

e 

Petitioner’s application was submitted in February 2006, prior to revisions to the 
Administrative Coda mnde on July 1,2008. The partIts agree that the petition should bu eduatad 
aa the Code existed at the tima petitioner submitted his application. 
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Petitioner’s appointment before the board was scheduled for October 22,2007. He 

submitted a number of documents in support ofhis application, including his SSA stattmcnt and one 

W-2 from 2005. Petitioner also submitted his own latter, dated January 16,2008, stating that hc 

worked for his father Jomph Licata from January 1980 to Saptcmbtr 1981, at Licata P&H, as a 

plumber’s hclpur, and that his father had died in September 198 1 ; a letter from his brother, Joseph 

Licata, dated Deccmber 27,2007, stating that petitioner had worked under his direct and continuing 

supervision as a journeyman plumbar from Janw 1982 through Dccarnbar 1987, and that his duties 

included design and installation of plumbing systems; a second letter from Joseph Licata datcd 

Jmuary 16, 2009, stating that petitioner was employed under his supcrvision and that his duties 

included designing and installing plumbing systems at Five Brothers h m  June 1982 to Dcccmbcr 

1986, at Normandy from January 1986 to May 1986, and at March P&H from May 1986 to 

December 1987; a letter from Eugene R Hecht, president of Lto Hecht, dated March 24,2008, 

statin8 that petitioner had worked under his dircct and continuing supervision as ajoumeyman 

plumbur for a period in 1988, and that his dutiea included design and installation of plumbing 

systems; and a letter from Eugene Toback datcd December 27,2007, stating that petitioner had 

worked under his direct and continuing supwision BS a journeyman plumber fiom May 2004 

through the present, and that his duties included design and installation of plumbing systems. 

Petitioner also submitted copies of permits pulled by Licata P&H. 

By letter datcd December 1,2009 (thu “2009 Donial Lcttcr”), DOB daniod putitioner 

a maatcr plumber’s license on the grounds that hc did not meet the requirements under New Yo& 

City Administrative Code 8 26-148, .The 2009 Denial Letter set forth that Eugene Toback’s letter 
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provided little information about the type of work that petitioner performed at TPC, and that the 

salary he rccoived at TPC was inconsistent with full-time employment especially in light of the fact 

that most ofhis income while working at TPC was eamcd from other mourccs. The Board, therefore, 

did not credit his timu at TPC towards the requirement of w c n  years’ cxpcdence. The 2009 Denial 

Letter also set forth that petitioner would only be creditcd with one and a half ytars of axpcdcnce 

under Five Brothers bemuse that was the only verifiable time period; that the wages that patitioner 

earned in 1980 ($3,125) and 198 1 ($1,600) did not support Ma claim that ha was employed full-time 

in the design and installation of plumbing systems; and that petitioner’s experience at Tag P i p  could 

not be vcrificd. Thus, DOB stated that tho Information that petitioner provided did not support his 

claim that ho had seven years’ exparience under thc ditect supervision of a licensed master plumbcr. 

By letter datad January 28, 2010, petitionur rquaatGd reconsideration of his 

application. By his attorney, pttitioner stated that he is an owner of TPC and chow to receive little 

salary so that a greater prccntage of the profib could bu put back into his businass. He argued that 

Mr. Toback’s letter WBS sufficient proof of his exptrienw at TPC because tho information he 

provided conformed with the requirements of tha Administrative Code. Accordingly, petitioner 

asked that his work at TPC be credited in full. Ha also referenced other plumbing design and 

installation work that he pcrfonned in 2005 and 2006 undcr supision of a master plumber, and 

submitted documentation of that work, which he bclicvcd should be credited towards the experience 

requiramcnt. Furthor, he argued that ha should at least be credited with some experience for his 

work at Licata PBtH, bccausa although his wages were not substantial, he was compomatcd in other 

ways by working in his father’s business, wch as room and board. 

4 
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By latter dated November 3, 2010, DOE3 asked ptitioncr to supplamant his 

application. DO13 a a k d  petitioner to submit a detailed ddadt regarding Ma work at Licata P&H 

from January 1980 until September 1981. Additionally, DOB contended that petitioner had not 

submitted documentation, such 89 permits or work ordcra, supporting hh contention that he 

performed plumbing dtsign and installation at Normandy and March P&H. DOB rescinded ib initial 

determination crediting petitionur with one and one-half yeara at Five Brothers due to “insufficient 

evidence,” wages discrcpancies, and discrepancia batwcun petitioner’s and Joseph Licata’s 

statements. DOE also requatad additional supporting documentation in order to mdit petitioner 

with hi8 work at Leo Hccht bccausa Mr. Heck had stated that he aupewiaed patitioner’s work ”for 

a period in 1988” and because petitioner had not submitted pennits or work ordera indicating that 

he performed design and installation of plumbing ayatems during that time period. DOB also asked 

for Avther documontation regarding the other plumbing design and installation work that potitionur 

claimed he performed in 2005 and 2006. 

By-latter dated December 3,2010, pctidanar’a attorney wrote back to DOB, arguing 

that that Is no wages threshold for crediting work towards the seven y a m  requirement and 

raiteradng that petitioner had worked for his father at L i W  P&H and that he wiu compensated in 

way other than wages. By luttcr datal -bur 21,201 0, DOB wrote back to petitioner’s attorney, 

maintaining that petitioner’s wag= in 1980 and 1981 were below minimum wage and were not 

cornistent with fill-time employment at plumbing firms. Therefore, they were asking petitioner to 

submit a dutaild statement regarding the nature of his umployment and tha reasom he waa paid so 

little during this time period. 
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Petitioner submittad an affidavit stating that hc worked full-time for under Ms father’s 

supervision for Licata P&H fkom January 1 980 to January I98 1, and that he waa paid S 175 par weck, 

and cornpensatad in other ways. He then detailed his work under tha supervision of his brother, 

Joseph Licata, between the time their father died and 1986, first at Five Brothers, then at Normandy. 

He stated that when N o m d y  dissolved in 1986, his brother and he started March PgtH, and that 

hc continued to perform design and installation of plumbing systems under his brother Joseph’s 

suparvision through Decombar 1987. Then, ha performed plumbing design and installation for L,eo 

Hecht under Mr. Hccht’s supervision between January 1 988 through Dtcemkr 1988. He reiterated 

thnt it was a business decision not to draw a salary from TPC, but that his work at TPC was hll-timc 

plumbing Installations under the supervision of a Iiccoscd lumber, Additionally, ha requested an 

opportunity to plcad his case before the Board, 

By letter dared May 24,201 1, DOB denied petitioner’s request for reconsideration 

(the “Determination”). DOB stated that there werc inconsistencies in the work that pctitfonet bad 

rcportcdly performed at Licata P&H, t~ patitioner had initially dcscribcd his position BS “plumber’s 

helper,” but later he submittad statemants stating that he installed and designed plumbing systems 

while working at Licata P&H. Due to the inconsistencies and lack of contemporaneous 

documentation, DOB would not credit petitioner’s experience at Licata P&H. Additionally, DOB 

dctermined that there was insufficient cvidencc to support one and one-half years cxpcriencc at Five 

Brothm, due to discrcpancics in the duration of his employment and a fdlurt to submit 

documentation (permits) showing that he performod dealjp and installation of plumbing systems for 

Five Brothers. DOB sat forth that, based on his brother’s letters, it would crdit  petitionar with alx 
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months of experience at Five Brothem. DOB M e r  determined not to credit petitioner's work at 

Normandy, March P&H, or Lco Hccht, because here were no pormits or contemporaneous 

documentation provided to demonstrate design and Installation experience. DOB did credit 

petitioner with one year, nine months, and two weeks of experience at TPC. This proceeding to 

challenge the Determination followcd shortly after it was issuad. 

petitioner argues that the Determination was arbitrary and capricious and without 

basis in law, and asks that this court reverst, annul, and set aside the Determination and direct DOB 

to grant petitioner the license. First, he argues that there is no rcquiramcnt under the Adrdnlstrativa 

Code that an applicant For a master plumbar's license must prove full-time employment in 

demonstrating seven years' expcriencc, and that DOB has no basis in law to discount his experience. 

Regardless, he maintains that DOB's determination that his work experience did not appear to ba 

consistent with hll-time cmploymant, because ha did not make enough money, wag arbitrary, since 

DOB has no method for determining what qualiflas BJ hll-time employment. Sccond, petitioner 

argues that denial of his application becaw he worked on too few permits is arbitrary, capricious, 

and without basis in law. Ha argues that DOB failed to properly investigate whather he performed 

work outside New York or for which permits were not required. Further, ha maintains that DOB's 

policy of reviewing the number of permita that an employer works on is not found in the law. He 

argws that the number of permits is not an accurate indicator ofwhether an applicant's work should 

count towards the experience requirement, and that othar applicants have been granted Iiccnsaa on 

fewer permits than pctitioner workad on. Third, petitioner argues that DOE'S determination to 

discredit experience where them were minor discrepancies in length of employment was arbitrary 
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and capricious, especially becaw petitioner could have explained thc d i ~ m ~ c k a  if he wcrc 

permitted to pmmt his cast to tha Board. Patidonor believes that the Determination was the result 

of a bias agdnst petitioner and unfair trcutmant, primarily citing the long length of time that it took 

DOE to reach its determination. Ha ~ k s  this court to order a trial on the issues of fact pursuant to 

C.P.L.R. 0 7804(h). 

In amwering, mspondenta argue that DOB'a datcrmlnation that petitionor failad to 

aatiafy the work expericnca requirement in Administrative Code 5 26-146(a) was rational and 

reasonable in light of the administrative rccord. Rcsp0ndcnt.s maintain that tha applicant bean the 

burden of establishing that the work axpcdcncc rqulrcment is satisfied. When evaluating an 

applicdon, rcapondanta act forth that DOB and the Board look at the permits issued to the 

supervising master plumbar during the applicnbla time and estimate how much experience the 

applicant could have obtained therefrom. They maintain that work that can be lagally prformcd 

without a pannit is not work that qualifies aa design or installation of plumbing systems. 

Respondents assart that DOB rcaeonably and rationally did not c d i t  petitioner with axpenance at 

Licata P&H bacause theta were inconsistent statements about the type of work he performed there 

and the length of time he worked there, and becaw he failed to submit any pennits issued during 

this time; that DO13 reasonably and rationally concluded that petitioner could only be credited with, 

at most, six months of qualwnp work at Five Brothers, because of the inconsistent statements 

regarding the time period that he worked them and the lack of supporting documentation to vorify 

the type of work that petitioner performed there; that DOB reasonably and rationally did not credit 

petitioner with time at Normandy or March P&H because of the inconsistent statements regarding 
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the time period that he worked there and the lack of supporting documentation to vcdfl the type of 

work that petitioner performed there; that DOB reasonably and rationally did not crcdit petitioner 

with timo at Leo Hecht because there was a lack of a definitive statamant regarding how long he 

worked there under M. Hocht’s supwlsion and a lack of documentation to support his expariance; 

that DOB reasonably and rationally concluded that petitioner could only bc credited With, at most, 

one year, nine months, and two weeks of qualifllng work at TPC because of inconsistcnt statements 

&B to when he startud working them; and that DOB reasonably and rationally did not mdit petitioner 

with time at the other jobs he cited upon reconsideration, becaw them was a lack of a definitive 

statement regarding how long he worked thcrc and a lack of documentation to support his 

expcrianca, DOB also argues that petitioner’s citing to other applicants' license approvals hes no 

bearing on the record of his individual case. 

In an Article 78 proceeding to mvicw an administrative agency’s dctcrmination, the 

court must determine “‘whcthar there irr a rational basis for the action in question or whether it is 

arbitrary and capricious.”’ kl re P- v. C a  12 N.Y.3d 424’43 1 (2009), 

v. New Y- Diu. of Hous. & Co- 99 N.Y.2d 144, 149 (2002). An 

arbitrary and caprjcious action is one ‘‘taken without sound basis in reason or regard to the facts.” 

Peckham, 12 N.Y.3d at 43 I (citations omitted). The courts must uphold an agenCyh dctcrmination 

if it has rational support. 

Petitioner’s first argument is the Board should not consider how much he oamad or 

whether he worked MI- or part-tima when evaluating his work cxpcricnca, and that its reliance on 
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these factors is arbitrary and capricious. The court notes that the Board did not ruach the 

Determination on tho basi of petitioner’s low wagm or nonexistent wages. In the Determination, 

the Board gancrally accepted patitionor*s explanation that ha was paid lower wages in exchange for 

noncash perquisites or so that his business could pow. Since ‘‘wages inconsistent with Ml-time 

employment” was not a h i s  for this Datarmination, the court declines to review whether a license 

dedal bascd solely on this factor would be arbitrary or capricious. 

Petitioner’s second argument is that DOB’s policy of examining the numbar of 

permits that an employer works on in ordot to verify whether the amploytt worked in the design and 

installdon of plumbing systems ie arbitrary, capricious, and without baais in law. The court dots 

not find this argument persuasive. AdmMstrative Code Q 26-146(a)(l) states that an applicant for 

a master plumbar’s license “shall submit satisfactory proof“ that ha or she harr at lcast seven years’ 

design and installation exparimca. An agency’s conatnrotion of a statute or regulation it administers, 

“if not unroasonablo or irrational, is entitled to d a f a m ~ . ”  W v a t i  Y. F’ ’ ’ !, 72 N.Y.2d 784, 

791 (1988), -w 73 N.Y2d 995 (1989). kdepArbuiM, v. New Y- 

Bldns,, 64 A.D.3d 520,523 (1st Dap’t 2009); CltrofNaH!, Love Shack. 286 A.D.2d 240, 

24142 (1st Dep’t 2001). The number of p c d t s  that a licensed supemisor pulls in a given yaar is 

not the only contemponwoua or supporting documentation that an applicant may submit in 

providing satisfactory proof that he or she has the requisite axpudcncc. Regardless, it is not 

imtional or unrmnable for the DOB rely on tho number of pennits isauod to the rmpervising 

licensee in ordur to ovaluata whether the liwnaa applicant has submitted satisfactory pmf of w e n  

years’ expcrlenw, aince the type of work that qualifies an design and installation would n d l y  

require that a pannit be issued in order for the work to bu patfonnd legally. 
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Finally, petitioner -ea that "minor" disMapancias should not haw been resolvd 

against him, Potidonur's paperwork contained a number of inconsistencia about his tim0 working 

under licensed mastor plumbers. DOB r d a a  on the information submitted by applicants to 

dotemino whether that applicant ia qualified for the license. It is not irrational for the DOB to 

examine statements for consistency and to diacrcdit inconsistunt statementa that indicate that an 

applicant docs not havo the ruquisite experience. Accordingly, it is hereby 

ORDERED that the potition is d d c d  and the proceeding is d i s m i d  

Dated: February ,2012 
ENTER: 

F I L E D  

JOAN BAOBIS, J.S.C. c 
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