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S IPREME COURT OF THE STArE OF NEW YORK 
COUNTY OF NEW YORK: IAS PART 2 

EDWARD BODTMAN, 
P 1 ain t if[, 

Index No. 1 I3921/08 
-against- 

L,IVING MANOR LOVE, INC., RM FARM REAI, 
ESTATE INC., GINA MOLINET d/b/a RM FARM REAL 
ESTATE, GINA MOLINET &/a JCNNA MOIJNET, 
MOTEL MANAGEMENT C O W  d/b/a WILLOWMEC 
MOTEL 

, ,  LL.I ~- x 

I A U I S  B. YORK, J.: 

Background 

On April 10,2008, Plaintiff Edward Bodtnian (“Bodtnian”) performed work on thc roof 

ollhe Wilhwmec Hotel, owned by Living Manor Love, Inc. The complaint alleges that 

defendant Gina Molinet, the real estate agciit responsible for selling the premises, hircd and 

directed Bodtman to do work on thc roof of the building; defendants countcr that Bodtman 

volunteered his labor and thereforc they were not his employees. Rodtiiian alleges that, as 

Molinct does business as defendant RM Farm Real Estate and heads RM Fann Rcal Estate, Inc. 

(“RM”), and Moliiiet and RM were agents of dcfendant Living Manor Love, Jnc. (“Living 

Manor”), he worked for all of these parties, and he therefore names tbcm all as defendants. The 

complaint further contends that on or prior to April 10, 2008 Molinct contracted with Living 

Manor Love to “erect, repair, alter, paint, clean OF pointing of the building, and/or the structure 
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atop the building, specifically but not limited to the sign on the roof of the building in order to 

h i l i t a t e  the sale thereof.” (Compl. 1 14.) 

Next, according to Rodtman, Molinct instructed him to drill and attach a “For SaldIUA 

Farm Rcal Estate’’ sign to the “Motel” sivn 011 the top of the building. Dodtman stales that 

Molinet provided hiill with the drill and ladder but not with any scaffolding or safety devices. 

Bodtinan statcs that he was to receive $20 an hour for this work. Bodtman fcll lrom the roof of 

the building allegedly duc to thc lack of safety equipment. Bodtman also alleges lie sustaincd 

serious and permanent injuries. According to Bodtman, defendants did not provide workcr’s 

compensation benefits to him. 

J 

Bodtinan com~iienced this action on Octobcr 14, 2008 asserting causcs of action for 

common law negligence, for violations of Sections 200,240 and 241 of thc Labor Law of the 

State of New York, and for applicable provisions of Rule 23 of the Industrial Code of the State 

of New York. Jn particular, Bodtriian alleges that defciidants violated 12 NYCRR $ 5  23-1.5; 

23-1.7(d), (e), Uld ( c ) ;  23-1.15; 23-1.6; 23-1.17; 23-1,2l(h)(J), a ld  (b)(4); 23-1.22(~)(1); 23- 

1.30; 23-.2.7(b); 23-5.1(b), (c), (I), (g), (h), and 0). 

1’11~ Court has two motions before it: RM and Molinct’s (collectivcly, “imovants”) motion 

for suininary judgment dismissing all claims and cross-claims against them; and Living Manor’s 

(“cross-movant”) cross-motion, which in pad sccks dismissal of all claims against them. 

Bodtmais (“plaiiitiff ’) opposes both motions. 

Initially, the Court dispenses with some preliminary issues. Cross-movant requcsts 

permission to cnter judgment on its behalf, but as the papcrs do not address this and Living 

Manor’s answer does not contain a counterclaim for damages the Court deiiics this portion of thc 
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crossmotion based on its ambiguity. Movants opposc the cross-motion but only to the cxteiit 

that it seeks to dismiss their counterclaims. 

The Court also does not consider the portion of the motion and cross-motion which allege 

that thc activity in which plaintiff was engaged is not protected by the Labor Law. “Under the 

law of the casc doctrine, parties or their privies [cannot rclitigatc] an issuc decided in an ongoing 

action where there previously was a full and fair opportunity to address the issuc.” Briggs v. 

Chapman, 53 A.D.3d 900, 901, 863 N.Y:.S.2d 97, 99 (3rd Dept, ZOOS). The doctrine applics here 

because movmts already made thc identical argument in a previous motion. The Court rejccted 

the argument, and rnovants did not appeal or move to reargue. Moreover, movmts do not even 

refer to the Court’s earlicr decision, although they annex it. The cross-movant, which also fails 

to mention the earlier Court order, also is bound by the law of this case. 

Next, the Court notes that, in arguing the merits of the remaindcr of the inotjon and 

cross-motion, the partics frequcntly refer to thc deposition testimony and to the affidavits which 

they submit in support of or opposition to the motions. Accordingly, the Court has cxamincd the 

relcvant portions d these documents, rather than rely on the excerpts to which the parties cite. 

Relow are the pertinent facts. 

Plaintiff stated in his deposition that he kncw Molinet for a nunibcr of‘ years prior to the 

accident. l-le furthcr. stated that he did some work on a barn, adding to the apartments in the 

structure; he installed light fixtures; he worked on closet doors; hc worked on thc ceiling in one 

of the apartments; and he removed a barbed wire fence from her property. 111 addition, he said 

that Molinet would contact him when she had work for hjm and that she would pay him $20 an 

hour for his labor, sometimes in cash and olher times by check. He did not kecp records of his 

work, and was unable to specify exactly when he worked for her and how much he was paid on 
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cadi occasion. However, he states the work was steady and periodic, ranging lrom once every 

other week - which niovants note - to a few times a week whcn he had a bigger job. He further 

describes their Lvrangenient in this fashion: 

You know, shc had enough work to keep me going for a little bit, a 
couple of days hcrc, a coQple of days there. 

Bodtinan Dep. p. 68. 

The building where plaintiff sustained his injury was the Willowenioc Motcl. Before the 

accident plaintiff had performed some work at tlic hotel, including draining the waterlines, 

boilers and watcr heaters, and winterizing the toilcts. The building was for sale and through her 

company RM Moliiict was attempting to sell tlic propcrty. Plaintiff had never put up a “for sale” 

sign for her or RM before. However, he alleges that he helped her uiibox soiiie “for sale” signs a 

few days bcfol-c the accident. He estiinates the oiic at thc heart of this lawsuit was around three 

feet by five k e t  and weighed around fii‘teen to twenty pounds. Moreover, he states that a fcw 

days before the accident Molinet left him a phone message asking him to come into hcr ofticc. 

Plaintiff indicates that I C  came up withtlic idea to put a sign on the roof but that she agreed with 

his suggcstion. He stated that Molinet was going to pay him; as support, he inentiom that SIX 

asked what the cost would be if he put up the sign. Plaintiff stated also that when he told her he 

didn’t own thc type of drill necessary to do the work, Molinet indicated that she would leave one 

for liim at the office; and that in lact he retrieved the drill from the officc OJI the accidcnt datc. 

He also stated that she directed him to use a ladder from the hotel as well. He picked up the drill 

and went to the hotel, whcrc in an attempt to install the sign he fell from the roof, sustaining 

injuries. 

Molinet also gave deposition testimony. At the deposition, she indicated that shc is a rcal 

estate broker and in that capacity listed Living Manor’s property, the Willowernoc Hotel, for 
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sale. In connection with the listing, Molinet put up a sign on the propcrty’s driveway which 

apparently did not say “for sale” but includcd information relating to her real estate business. 

She acknowledges that shc’d retained plaintiffs services on prior occasions. Initially he did 

plumbing work for her at fill apartinciit or apartment building she owned. Subsequently, plaintiff 

went l o  her office aiid asked if she could refcr him to additional odd jobs. She stated that he did 
1 

additioiial work for her, though not for her iimi. Additionally lie did some minor work in hcr 

offlce building, which she also owned. She paid by cash but inore oAen by personal check, she 

stated. However, at deposition she achiowlcdged that at least one check, dated November 1, 

2007, was drawn on RM’s account. She slated that, as plaiiitiffhad tcstified, he suggcsted 

putting a sign on h e  hotel’s roof for her. Howcver, contradicting plaintifl’s testimony, Molinet 

stated that she strongly objcctcd to the idea: 

I-lJ]e said why don’t you put one [sign] on the roof. I said I 
can’t do that. He said 1’11 do it  lor you. 1 said that’s not neccssaiy, 
that’s redly not something you need to do, m d  he said J want to do 
that. I said if you wanted to do that, you certainly shouldn’t do it 
alone. 

Molinet Dep. p. 39. According to Molinet, the next thing she knew, people from her 

office infbbnned her that lic had stopped by to pick up a sign. Later, they iilformcd her that he’d 

fallcn off the roof while attempting to install i t ,  Subsequently, in an affidavit daled January 27, 

2009, Molinet said that, with respect to thc installation of thc sign, “I did not tell Mr. Bodtrnan 

that hc was prohibited fiom doing this but I never agreed l o  provide him with anything jn 

exchange for doing this.” Molinet Aff, 1 9 .  She further stated that she believed he wanted to 

install thc sign as a volunteer in the hope that it would lead her to recommend him to othcr 

people for additional handyman jobs. 
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According to thc deposition testimony of Nasir Sasouness, who co-owncd the 

Willowcmoc 1 Iotel as defendant Living Manor, lie learned about the accident from Molinct. 

“She told me all about it, that he went on the roof to put up a sign, and hc fell down.” 

Sassowless Dcp. p. 60 11 6-8. He didn’t inquire further because, as he put it, “That’s her business 

. , .” I Id. 1 14. Moreover, as 11c viewed himself as uninvolved, he did not follow up or inquire as 

to the condition and hcaltli of plaintiff. A rcal estate agent with RM, Lyimc Carlin, testiiied at 

deposition that as far as she knew, installing [he sign was plaintiffs idca, because she did iiot tell 

him to install it.  Slic said it was possiblc Molinet had instructed him to put up the sign but 

unlikcly, bccause after the accident Molinet told hcr that she had not directed him to install it. 

Anothcr agcnt, Dennis Raymond, stated that although he did not know whether Moliiict had 

directed plaintiff to install the sign on the roof, in prior conversations plaintiff had told him hc 

thought there should be o m  on tlie roof. 

Analysis 

First, thc Court addresses the argument that this action should bc dismissed becausc 

plaintiff volunteered to put the sign on the roof, and thus he was not an employee within the 

meaning of the Labor Law. Movants arguc this is true because (1) movants lackcd the authority 

to ask plaintiff to put a sign on thc roof of the liotcl in question; (2) it was plaintii‘i’s idca to put 

the sign 011 Ihe roof; (3) movants did not instnict plaintiff as to how to install tlie sign or provide 

hiin with a ladder, safety hoists or other equipment when he installed the sign; and (4) plaintiff 

did not know whether hc would be paid for the work. Movrints allege that the deposition 

testimony and affidavits incontrovertibly establish all of the above points. Plaintiff points to his 

deposition and affidavit, which he claims show he was an employcc of movants. 
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I 1'0 coine within the purview of Labor Law $ 240( 1), a plaintiff must show that he or she 

(1) had permission to work at the site, and (2) that eithcr the owner, contractor or an agent of the 

owner or contractor hircd hili1 or Iicr. Croniwell v. Hess, 63 A.D.3d 1651, 879 N.Y.S.2d 883 (4"' 

Dept. 2009). If on the other hand an individual voluiitecrs hcr or his services, the protectioiis of 

the Labor Law do not apply. For exaiiiplc, wherc thc plaintifr agreed to build a shed on tlic 

dcfcndant's property in cxchange for the right to participate in a group liunting trip on the 

delkndant's property, the Court o r  Appeals determined that tlic plaintiff was a volunteer. 

Stringer v. Musacchia, 11 N.Y.3d 212, 869 N.Y.S.2d 362 (2008). The Court of Appeals agreed 

Dept. 1996). Thus, for example, where there was cordlicting evidcncc as to whether the plaintirf 

was helping his friend on a volunteer basis or working for pay, the Second Department hcld that 

summary judgincnt was inappropriate. Curatolo v. Postidione, 2 A.D.3d 480,48 I ,  767 

N.Y.S.2d 894, 895 (2'ld Dept. 2003). 

I n  tlic case at hand, plaintiffs deposition testimony and his affidavit indicate that 

iiiovants hired him to install the sign on the r o d ,  agreed to pay hiin his usual rate of $20 per 

hour, and advised him to pick up cquipnient at their office and at the site. These contentions, 

couplcd with thc undisputed facts (1) that he did, indeed, pick up thc drill from RM's oilice 

without objection from Rh4 einployecs, and (2) that plaintiff had worked for one or more of the 
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movants bcfore, are sufficient raise a triable issue as to plaintifi’s cmploynicnt status. In the 

Molinet affidavit and deposition, Molinet states that sbc did not tell plaintiff he would be 

compensated for installing the sign; in fact, shc states h a t  she urged plaintiff not to install the 

sign. IIowever, the contradiction between lier slateniciits and plaintilf s do not refute plaintiffs 

contcntions definitively but instead create triable issues of fact. Similarly, even if, as movants 

state, plaintiffs testimony contains inconsisteiicjes on this issue - which the Courl accepts 

without deciding for the purpose of this motion - they simply havc raised issues of fact as to 

plaintiff’s credibility. See Cromwcll, 63 A.D.3d at 1652, 879 N.Y.S.2d at 884-85; Raker v. 

Muraski, 61 A.D.3d 1372-73, 1374, 877 N.Y.S.2d 582, 583 (4th Dcpt. 2009). 

For the same reason, the Court concludes that an issue of’fact exists as to whether 

imovants had supervisory control ovcr plaintiff. According to plaintiff, Molinct gave plaintill 

general directions, including wlicre to get a drill and a ladder, and agreed upon paynieni. If true, 

this would bc sufficient to raise an issue under Labor Law 5 200 and 240 as to movants. The 

fact that iicither she nor another RM staff member was physically present to oversce the work is 

not dispositive. 

Next, thc Court addrcsses the portions of the motion and cross-motion that seck to 

dismiss plaintiff’s J A o r  Law 24 1(6) claim. To assert a cause of action under this provision, a 

party must point to a specific rule or regulation that has been violated. See Ross v. Curtis- 

Palmer Hydro-Elec. CQ., 81 N.Y.2d 494, 505, 601 N.Y.S.2d 49, 55  (1993). Here, plaintiff 

alleges that defendants violated 12 NYCRR $$  23-1.5; 23-1.7(d), (e), and (9; 23-1.15; 23-1.6; 

23-1.17; 23-1.2l(b)(l), and (b)(4); 23-1.22(~)(1); 23-1.30; 23-.2.7(b); 23-5.1(b), (c), (0, (g), (h), 

and (j). Ilefendants argue that these claims all should be dismissed. The Court agrees with 

movants and cross-rnovants for the reasons below: 
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1) As to 12 NYCRR 5 23-1.5, niovants and cross-movanls argue the rule is too vague to 

be the basis of a Labor Law 5 24 1 ( E ; )  claim. They arc correct in this assertion. & Cordeiro v. 

TS Midtown Holdings. LLC, 87 A.D.3d 904, 906, 931 N.Y.S.2d 41, 44 ( I "  Dept. 201 1).  

Moreover, plaintiff docs not assert a countcr-argument. Plaintif€also coiiccdes that 12 NYCItR 

0 23-1.6 docs not apply. In addition, plaintiff docs not challenge the arguments relating to 12 

NYCRR 23-1.30, relating to work site lighting; and to 12 NYCRR 23-2.7, relating to dcfective 

staircases. 

2) Plaintiffs 12 NYCRR $ $  23-1.7(d), (e) and (f) claims sliould also be stricken. 

Sections (d) and (e) of this regulation expressly relate to hazards such as dcbris, snow, or water 

on the surface - all of which might create a slippiiig or tripping hazard at the work site. See 

Murphy v. American Ajrliiics, Tnc., 277 A.D.2d 25, 26, 715 N.Y.S.2d 62,63 (1" Dept. 2000). 

Section (9 statcs that a ladder or othcr means of safe access must hc provided if tlicre is no 

stairway or ramp or runway which lcads to the elevated area and docs not appear to be 

appl icahle. 

111 response, plaintiff asserts that because at the deposition he was not asked about 

tripping hazards and was not asked whcther he noticed any slipping or tripping hazards, movants 

and cross-movmts cannot rely on his statcment - that thc roof was dry and there was no ice - as 

disposjtivc of the issue. He did not state, his argument continues, that there wcre no & 

slipping and tripping hazards. JJowever, this is not an adequate rebuttal to the argument. 

Plaintiff has the responsibility to provide adequate support for his contentions. Moreover, 

defendants have raised the issue now, in their motions, and plaintiff still has not provided any 

evidence or testimony indicating there was debris or another slipping or tripping hazard on the 

roof. McDevitt v. Cappelli Entcrprjses, Iiic., hdcx No. 100181/2004, 16 M i x .  3d 1133(A), 
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847 N.Y.S.2d 903(table) (Sup. Ct. N.Y. County Aug. 28,2007)(avail at 2007 WL 2482248, at 

“3). Also, contrary to plaintiff’s suggestion, the fact that lie slipped docs not, by itsclf, indicate 

that a tripping or slipping hazard present. The smooth condition of the roo[ itself also is not the 

sort of hazard conteiiiplated by these provisions. 

3) Movants and cross-movmts are coi-rect that 12 NYCRR 23-1,15, which describes thc 

minimum requirements for safety railings, oiily applies when the emploq’er/owner/agei?t installs 

safety railings. 

36, 38 (I” Dept. 2006); Forscliner v. Jucca Co., 63 A.D.3d 996, 998-99, 883 N.Y.S.2d 63, 67 (2”“ 

Dept. 2009). Plaintiff iiotcs that Dzicran also bcld that the defendant’s failure to provide safety 

railings proximately caused the plaintiffs fall. ‘X’hough plaintiff is frcc to make this argument at 

Dzierai v. 1800 Boston Rd., LLC:., 25 A.D.3d 336, 337-38, 808 N.Y .S.2d 

trial or in support of a motion, of course, that is not the issue currently before the Court. 

4) For the saiiie rcasons as above, 12 NYCRR 23-1.1 7, which rclatcs l o  the standards 

which apply when life nets are provided, is inapplicablc here. & Ilzieran, 25 A.D.3d 337-38, 

808 N.Y.S.2d at 38. Plaintiff also alleges that he vicws the failure to provide life nets as critical 

in this circumstancc. However, as above, tlic proximattc cause of thc fall remains an issue of 

fact. 

5 )  Movants and cross-movants also challenge plaintifi’s reliance on 12 NYCRR 23-1.21 . 

This provision includes safety regulations relating to ladders. To rely on this rule, “[tlhere must 

be evidencc that the subject ladder was defectivc or inadequately securcd and that the defect, or 

the failure to secure the ladder, was a substaiitial factor in causing the plaintiffs injuries.” 

Melchor v. Singh, 90 A.D.3d 833, -, 935 N.Y.S.2d 106, 109 (Znd Dcpt. 201 1). Where the failure 

to secure a ladder is not the proximatc cause of the workcr’s fall, the iule is inapplicable. 

Clavbo v. [Jniversal Baptist Church, 76 A.D.3d 990, 907 N.Y.S.2d 515, 517 (2“d Dept. 2010). 
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In his deposition, plaintiff stated that the ladder, which he dcscribcs as “a piece oljunk 

ladder,” Bodtnian Dep. p. 92, fell from where hc’d leancd it against the hotel wall. As a result, 

he looked around to see if anyone could assist him. “I went to take a couple o l  steps and after T 

took a few steps my k t  welit out from undcrneath inc and J fcll to thc gruund.” Id. Currently, 

counsel asserts that because plaintil‘f fell oiT the roof while looking for sonleone to help him 01’ l o  

set the Iaddcr back up, tlic ladder was a proximate cause crf the accidcnt. Howcver, this does not 

make the laddcr’s alleged defects a proximate cause of the accident within the meaning of the 

Labor Law. Morever, in the past, counsel for plaintiff suggested as much. In particular, when at 

plaintiffs deposition counsel for defendants asked plaintiff about the ladder - whether, for 

example, it was properly secured, and why it fell - plaintili’s counsel cut of[ the line of 

questioning, stating the qucstions wcre irrelevant because “the ladder falling is not what caused 

him to lall.” Hodtrnlill Dcp. p. 93, 

6) As for 12 NYCRK 23-1.22, although inovants’ rcliance on Silvas v. RridEevicw 

Investors, LLC, 79 A.D.3d 727,912 N.Y.S.2d 618 (Yd Dcpt. 2010) is misplaced, they are 

nevertheless correct: this provision docs not apply to work done on a roof and is inapplicablc. 

Plaintiff appears to be arguing that the roolis a scalfold, although under 12 NYCRli 5 23- 

1.4(b)(45) “scaffold” expressly rekrs  to temporary platform. Hc seems to state that the 

provision somehow contemplates thc existence of permanent structures as well. However, the 

argument is convoluted and appears to iniss the point of the provision. 

7) Plaintifi‘s argument relating to 12 NYCKR 23-5.1 is similar to that raised in 12 

NYCRR 23-1.15 and 12 NYC‘RR 23-1.17 -that is, he conccdes that the section is inapplicable 

becausc there was no scaffold, but argues that tlic lack of a scaffold, in itself, raises an issue of 

fact under Labor Law 5 240 (1). 
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8) The Court also dismisses thc claims based on alleged OSHA violations. “Only a 

violation of the Stale Industrial Code a id  regulations proinulgatcd by the Slate Commissioner of 

Labor may scrve as a basis for ljahility under [Labor Law 5 241(6)1.” Ilcller v. 83rd Strcet 

Jiivestors Ltd. Partnership, 228 A.D.2d 371, 372, 645 N.Y.S.2d 8, 10 (1“ Dept. 1996). Contraiy 

to plaintifi’s contention, Rizzuto v. Wenfier Contr. Co., 91 N.Y.2d 343, 670 N.Y.S.2d 816 

(1 998) does not change this rule or otherwise stand for the proposition that a supervising 

cmployer can be charged with OSHA violations under this statutc. Irislead, the Court of Appeals 

stated, “any violation of the OSHA regulations by . . . plaintiff‘s employer, would not foriii the 

basis lor liability undcr Labor Law 5 241(6).” Rizzuto, 91 N.Y.2d at 351,670 N.Y.S.2d at 820. 

Subsequent caws have consistently relied on Rizzuto in holding that OSIIA does not provide a 

basis for a Labor Law $ 241(6) claim. Sec, e.%, Shaw v . W A  Axsoc., LLC, 75 A.D.3d 634, 636- 

37, 906 N.Y.S.2d 574, 577 (2nd Dcpt. 2010); Millard v. City of Orzdensburg, 274 A.D 2d 953, 

954, 710 N.Y.S.2d 507, 509 (41h Dept. 2000). 

The Court next grants the prong of the motion wliicli sccks to dismiss Molinet from the 

action in her iiidividual capacity, as plaintifT allegedly perlormed the work for the RM 

defendants a id  not for Molinet individually. PlaintXf has the burden ofproof to show that it is 

appropriate to piercc the corporate veil; and, moreover, it is a heavy burden. Etex Apparel, 

Inc., v. Tractor Intern. Corp., 83 A.D.3d 587, 587, 922 N.Y.S.2d 315,316 (1“ Dept. 201 1).  

Here, plaintiff statcs that because the “about me” section of RM’s website is about Molinct, “Tilt 

is . . , difficult to tell wlicrc the one ends and the other begins.” However, this is insufficient to 

pierce the corporatc veil; instead, plaintiff must provide detailed evidence supporting l i s  claim. 

- See, a, AHA Sales, Jnc, v. Creative Rath Prod., Inc., 58 A.D.3d 6, 867 N.Y.S.2d 169 (2”“ Ikpl .  

2008). Moreover, even if plaintiff could show that RM was an alter cgo of Molinet, hc also 
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would have to show that she uscd the alter ego to commit a fraud against plaintiff. Sound 

Communications, Inc. v. Rack ‘11 Roll, Jnc., 88 A.D.3d 523, 523, 930 N.Y.S.2d 577, 578 (1’‘ 

Ikpt .  201 1). Plaintiff also has hiled to satisfy this second prong of the lest, thus neccssilating 

dismissal of the claims against Molinet. See Jaiics v. Loran Realty V Corp., 85 A.D.3d 6 19, 

619-20, 925 N.Y.S.2d 492, 493 (1” I k p t .  201 l)(where plainti€ldid not show alter cgo was 

created either to rcnder corporation judgment proof or lo cornniit another wrong against plaintiff, 

corporate veil could not be pierccd). Finally, plaintiff argues that because defendants did not 

tell plaintiff they would raise the issue, plaintiff conducted no discovery on it and tlicrefore hc is 

not prepared to address it fully. This argumcnt bordcrs on the frivolous. It is plaintiff’s burden 

to seek thc discovery necessary to support his contentions - not defcndants’ responsibility to 

infonn plaintiff that he inust make out a prima facie case with respcct l o  each defendant. 

As for movants’ and cross-movants’ arguments relating to negligence, the parties have 

not articulated or dcveloped their positions adequatcly. This Court has done substantial rcscarch 

in deciding this motion; but as to this issue, the parties cite cases for only the most generic 

principles and make only conclusory statements as to noticc. Moreover, Living Manor relies 

entircly on its council’s statemcnts about its knowledge; coimsel does riot point to any particular 

statements in the x deposition that relate to this point. Accordingly, the Court denies this part of 

the iiiotion and cross-motion at this time. 

The remainder of Living Manor’s cross-motion seeks to dismiss all claims and cross 

claims against it on the ground that it had nothing to do with plaintiffs activities or his injury. 

In particular, the motion states that Living Manor “has even less a relationship, connection or 

nexus to the OccuiTeiicc herein and . . , is only a ‘nanicd party coincidental to its ownership of 

the property , . . .” Kafko Aff. p, 1 .  Living Manor allegcs that it had only recently purchased the 
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propcity and intended to sell it without operating it as a hotel, that it did not enter into a contract 

for any work on the property, that it did not know plaintiff or know that he was working at the 

property, that it did not hiow of any alleged problems with thc roof, and that thcre are no 

problems with the roof, On this basis, Living Manor states, the Labor Law does not apply to it. 

The Court concludes that Living Manor has not presented a sufficiently clcar arguincnt 

on this issuc. For one thing, plaintiff asserts causes of action against it based on Labor Law §§  

200, 240 and 241, and Living Manor docs not explain why it cannot be held liable under these 

provisions. Ti cites to no casc or statutory law, and docs not develop its legal aguinents. 

Therefore, it is impossible for the Cowl  to evaluate this prong of the application. The Court 

notcs that movants' opposition - which essentially suggests that a nonparty co-owner of the 

property might reveal some hitherto undisclosed basis for liability - is deilcieiit, but this docs not 

matter as Living Manor did not saiisfL its burden. Filially 011 this point, thc RM defendants state 

thcy arc coinmcnciiig another action against this nonparty, with tlic iiitcnt of moving to 

consolidate that action with this one. 

Hascd on the above, therefore it is 

ORDERED that the motion and cross-motion are granted l o  the exlent that they scck 

dismissal of plaintiffs Labor Law 

and it is furtlier 

24 l(6) claims, and these claims are severed and dismisscd; 

ORDERED that the motion also is granted to the extent that it seeks dismissal of the 

claims asserted against Molinct, and the causes of action are severed and dismissed as to 

Molinet; and it is furlher 

ORDERED that the remainder of the inotioii and cross-motion arc dcnied. 
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I:inally, the Court notes that in the futurc counsel for RM should bind its papers in 

manageable groupings. During the course of rcviewing counsel's motion papers, the ovcrtaxed 

binder clip loosened and fell olT, and the Court was unable to rebind it because the clip was too 

small. Thus, the pages are all loose at this time. 

Enter: 

1s 
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