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SHORT I ORI>I ORDER INDEX No. 11-4452

PRl::SENT:

SUPREME COURT ~ STATE OF NoW YORK
IAS. PART ~ ~ SUFFOLK COUNTY

I !elll. DANIEL M, MARTIN
Ju:-;licc or Ill..::Suprcmc Court

-~-------------------------------------------------------------)(
NEW YORK COMMUNITY BANK,

Plumtin:

- against -

CARMELLA MARIA liOLLAND, ROMAZ
PROPERTIES LTD., ROBERT ROMEO, JOHN
DOE No. I through .JOliN DOE No. 10, the "1St
ten (10) name", being fiel'itious and unknown to
the plamti f( !he persons or parties intended being
the tcnants, occupants, persons or parties, if any,
having or claiming an interest in or lien upon the
premises described In the Verified Complarnt,

Defendants.
~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~)(

MOT[ON DATF 6-17-[ 1 (!fOOl)
MOTION DATE 7-10-[ 1 (/i002)
ADJ. DATE 11-13-11
MOL Scq.1I- 001 - MG

#001- XMD

LYNCH & ASSOCIATES
Attorney for Plaintiff
462 Seventh A venue, 12lh Floor
New York, New York 10018

GA THMAN & BENNETT. L.LP.
Attomey for Derendants
191 New York Avenue. Suite 202
HUlltington, New York J 1743

Upon the following papas numbered I 1O..lL re;ld on this motion and cross motion for SUllllllarv illd~Jllelll : NOliee
of Motion/ Order (0 Show Cause and supporting paper.:; I - 13 ; Notice of Cross Motion and supponillg papers l-t - ](, ,
Allswl:ring Affidavits allLIsllpporting papl:rs 17 - 19 : Replying Aftidavits and sUPP0l1ing papers _. OIlier _' (.llld ,tl-kl

he,,1 i,l"" cut~-in,;uPP(jj t ",lid oPP(I$cd to die Illatioll) it is,

ORDERED that the motIOn by plallltiff for an order granting summary judgment on its
complaint:. ::>triking:the answer of defendants Cannella Maria Holland, Romaz Properties, Ltd. and
Robel"! Romeo and dismissing their affirmative defenses; el11 order or rderencc apPolluing a rerere~ tu
compute the amount due and owmg to plaintiff: and an amendmem oflhe caption of thiS acL]{)llIS

!:-,rallted: and It is furtber

ORDERED tbat the cross motion by defendants (or an order granting summary judgment
dismissing the complaint based on plaintiffs lack of capacity to sue; dismissing the complaint and
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notlcc ofpcndcncy as against defendants Romaz Properties Ltd_ and Roben Romeo pursuant 10 RP/\fJL
~ IJOI (J); and dismissing the actIOn or staying its prosecution until compliance with. or thl,.'
Inapplicability of. CPLR 3408 has been demonstrated, is denied: and it IS further

fl(lJ1JERED thf\jj a. with an oillel,.'
at ..r.d...f()~<rr:1 I IS hereby appointed Rden.:e 10 asccrlalll and
compute tile amount due Llpon the note an( mortgage documents wJllch this action was brought to
i"on.:c!usc. alld to eX~II11llleClndreport whether the Illortgaggd premises can be sold III pal-ccls~ .tnd it IS

lunlle'! If:<:5"OdOtJJmfl!J $-0 lJn.y 1/£e&zJ~
'l:ffI'x' ORJ)[-':~?EJ) that IHlt'SU:lllLto CI~~J~ i)003 (<.~)the l{cICrcc be p~licyif7 :. ,>-, li)I'lilc
// C't)[11Plll~lll()nol-Ihe ~1111011lltdue plallltdf, ~l11dIllS lurlber

ORDERED that by accepting this appollltmcnt the Referee ccnilies tl1,l1he/she is In c0111pli:llll.:e
with Part 36 urille Rules ortllc ChlCfJlldgc (22 NYCRR Parl36), ll1cluding but not limited 10. scclion
.')(l.~(e) C"]),sqllalillcalions Crom appointment'·) and section 36_2 (d) CLlIllitaliolls 011appointlllents
b~lSed upon compensallOn"): and 1l is fU1iher

ORDERED Ihal the pleadings and papers served and filed III thIS <lc/ioll be <'lfllcnded by dcklill~
ckfclldants ··John Doc No. j". through "John Doe No. 10'· and it is further

ORDERED that the caption of this action hereinafter appear as follows:

SUPREMe COURT OF THE STATE OF NEW YORK
COUNTY OF SUFFOLK
---------------------------------------------------------------)(
NI'W YORK COMMUNITY BANK,

Pla1l1tifl

- agi.lIl1st-

Ci\f!MELLA MARIA 1I0LLAND,
ROMAi PROPERTIES, LTD., and ROBERT
RO;vl[O_

Defendants.
--_._---_._-------------------_ .._~---~------------------------}(

This is an acrioll to foreclose a mortgage on propcl1)' known as 10 Dover Court. Hay Shorc_ f',kw
York. The propeny is owned by defendant Cannella Maria Holland (Ilolland).

Del~lldant I [nllaI1cJ, in her capacity as president of dclendant Romaz Properties, Ltd. (Rn1l1~lz).
cxel.:lltcd:1 Businc,;s LlllC RevolVing Credit Notc (Iwtl::) dated /\ugu,;r IlJ, 20()S ill which ddl'llcbnl
Rllilla/. ;,ISburrower, promised to pay llon-party Long !,;I~lnd COlllmercial 13<1111-.:: the prinl'lI)allo~lIl
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:1l11ll1ll11orS:2,()l.'i,()UU.I)(). The nOle lIldlCltcS tlwt "lrJhls Ilute substltutcs, n:s1<ltcs ;lllll L'ul1s()lldatL's111,li
cen~llil 1H)ledated Man:h 24,1003 malic by Roma/ PrOpl.:'rtll.:'S,Ltd. tt) Long island C0l11111crcl;11I-Lll1k[11
tile onginal pl"inClp,ll sLIm of $1 ,3KO,O()().OO,and thelt certain notc c!,ltcd August II.),2(I()S Illadl' by
ROIll<l/ Properties, Ltd to Long Island COlllmcrcial Bank 111thc onglllal pl"lilcipa! slim ()r~(A{J,()()() ()(J.
upon which notl.:'Stherc lS now duc and OWIllg tbe 10tal prlncip~ll SlIl1lof$1,O 15,OOO.()(1."

Iklendant Holland also executed 1Ilher pcrsonal capacity a consoltdalion agTcCllll'IlL(nlOngdgcJ
dolled /\ugust 19,1005 with LOllg Island Commercial Bank consolidating pnor notes alHln]()I-tgagcs Ull
the subjcct pmperty (0 t()I"]llil consolidated lien 011the subject pl"Oj1eny Illthl' b,lnk-s lil\/or III the sum ()r

S2. ()I :;J){)().()(). The mortgage provides thaL "thl' party oCt-he fil-s( pHr1"(I.ung Island C0I11111erclalBank I.
till: holder orsald bonds or Ilutes and mortgages, and the party of tile second part (1·lolbllc!), the OWlll'l· ill
fee s illlpk 0 r the pmpcrt y hercllld iter des(Tibed, have ITlutml Iy agreed to eonso IIdate (\11d cu-ord] 11atl'Ihe
liens ofs,l1d 1ll0rtg;lgt'S and to llloclify (he tenn" thereof and ol'the bonds ur notes scclln:d thcrehy illtl1c
111:11111l'rhcrelnalkr appearlllg."

DdelHli]llt HollClnd and defcndant RoiJert Romeo (Romeo) hud c.\ccuted persollal guar;lIltil'S
diltcd JUlle 17,2005 guaranteclng loans and l1el'lm security' ]nS!I'lIlncn1s melde lu or '-for :lccuunL 01"'
dcrcndallt Romaz. Defendants suhsequcntly deJilultcd on the monthly loan paYlllent due UII.July 1,2(11 (J

:lIHJ011the paymcnts duc therca1ter.

PlailllliTNe\v York Comlllullity Esank, as successor In Illterest to Long Island Cotlllllereial B:lllk.
commenced the Instant action on February 10,2011 seeking a Judgment ort~)reclosLire :'llld sak of till..'
subject property. Defendants Holland, Romaz and Romeo answered asserting anJrlllatlvc dclcnses l'h:ll
lile c()mplalill fails to state a cause ofactio\1 and that plall11tJTJacks the c,lpaclty llccessary (0 prosecutc
thiS action.

Plallliiffno\v moves for summary judgment on ](S complalllt, an order ufrt'i"cl'cllct appoimill~ ,l
n:rl'ree I'll compute the amount due and o\vlng to plamtifT, and an amendment of the caption of thiS
al'tlOll to strike the names of the defendants "John Doe NO.1" through ".John Doc No. I0" as (Ilere arc
IW tenants ()Il the property. In suppon of the motion, the plamtdTsubnllls, ,llllong othcr things, COpll'.~()I
tllc cOllsoliti,llion agrecment and rcvolvll1g line of credit ugreemcnt dOlit'd /\ugust 10, 2()(J); Lhe
gu.lr'llllces (bted JUlle 17,2005; and thc summons dnd complain!. ~\l1ddcknd,-lllh' (lllS\Ver The
.SUbl11lSSiollsais,) 111Cludcall af1idavit oflllcrit dated May 23, 2011 ofi\ndrc\V [Lilt:; (Mr. Halt/), ~l1·lrsl
Vice Presidellt ofpl,lintitl indicating that tile plaintitTis the owncl- and Iwlder of tile note. ,llld nl\')I-(t';I~'C.
thaL dct"cmblllS Romilz and Holland denlliited on thclr obllgatiol1s under the terms of tile note <lnd
lll()rtg:l.~Cby t"illiini! to make the payment due on July 1,2010 klnd thereafter, and thatlll;lintill
aCl~clcl·(\led the 10~1Ilby letter to def·cndants RonlClz and Ilolland 011or about fkn::tnber .)(), :21)Io. 1\'lr
Baltz ,tlso stdtes that there is now due and oWing to P!<.lllltitTthe pnnclJ)~ll slim ol'S2.0()\),lJJ5.:0 pillS
l[l1erest <Itthe r:ltcs contained ill [Ill' note ,llld m()rtg~lge. late ch(ll-ges, attornl'Y·s I'l'es, l'snmv 'ldv<lIlCCS.
:illll.lny olher fees !() protect and preservl' the property as pcrtl1lttcd by rht~ lIlongCige.

Deiellc1<lllb cn)SS-lllove i()r an order granting summary judgmellt dismlsslllg the eUlllpldllll b~lSl'd
llll pl.lllltltYS lack ofcapacllY to sue; dismisslIlg the complaint and Iwticc ofpclllkncy ;lS dgaillst
,kklll1;lnts Rom<l;; ,md Romeo ]llll'suant to RPAPL * 1301 (3), and disllllSSlllg tile al'llOl1 nl"SWYll1glIS
prosecution until compliance vvith, or tbe mapplJcabtlity of CPLR 34m; has been del1\Ollc;tr:ued. In
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suppurt (l I' the cross mution, ell'fcndants submit the a ffi rlllat Iall or thei r attorney arg111ng: t11aI pia iIltifr il;l"
!~liled \() pru\'(.: oWllership as no assignment urlhe note and mortgage li'om Long Isbnd COIl1l1H:n:lal
Bank 10 plaill\ilThas been submined with the motinn nor has plaintl!Tshown that Ihere was a purchase
or tlr merger with the predecessor bank. In addition, defendants contend that the aClion mus! he
thsillissed as against defendants Romaz and Romero pursuant to RPJ\PL * 1301 (3) since they wl..'n: 1!l1I

panics to the mortgage and neither has title to the subject property. Dell:ndants abo contend that thL'
conclusory statement of plaintiffs allorney that the subject aClion docs not ll1eetthe crneria fllr
inc!Llsloll in the Residelltial Foreclosure Program is insufficient under CPLR J-I-OX. Notably. no
aflida\'its have been submilled from defendant Holland or defendant Romeo.

iiI opposition to the eross lllOlion, plaintifT submits the anirmatioll of its allorney mtiiC<lllllg th;l!
Long Island COlllmercial13ank is a subsidiary or l.ong Island Financial COil). and that plaintJ!T i" a
sullSldiary of New York Commullity Bancorp __Inc. and that on or about August I, 2005. Lnng J:.;1'llld
Financial Corp. and its subsidiaries entered imo a merger agreement with New York Comlllunity
Baneorp .. Illc. pursuant to which Long Island Commercial Bank and Long Island l-inancial Corp. e~ased
to exist and the surviv1llg corporation, New York Community Baneorp .. Illc assull1l'd all orlhe aSSt'(S
and habi Iilies or Long Island Financial Corp., induding tilt: subject mOl1gage. PlaillulT sublllits a copy
or the l11t'rger agreemcnt. In addition, plamtiffcontends that it has named {he guarantors as jxlrtie:-::It)
this f()rt'closurc actlllJ1 to preserve its right to recover a deficIency judgment against the guarantors ir
there is i\ tkficicllcy aner the foreclosure sak. Plallluffargucs that inasllludl ~lSit l1,lSnot brought sllit
_"eekillg to ('Illon.::e the guarantees, defendants' claim ofa violatioll of RPAPL ~ 1301 lacks 111ent
tvlorellwL pl,lilltilYcontends that there has been no violation ofel'LR 340.'-; Inasmuch as the born)II'('I".
ROI11~I/',is not a l1,ltural person and thus, IS not entitled to ,1settlement cOl1lercncc pursuant tn CPLR
34U~.

To establish a prtnl<l I~lcie showmg of entitlement to judgment ,IS il matter of law 111a I'\m:closun:
action, ,1 plailllilTl1lust subnut eVidence of the mortgage nnd 110te, and the def\:llllant's del~lult thel-elllll!L'I'
(.1'('(' Levitill I' Boardwalk Capital, LLC, 78 AD3d 10 It), ()12 NYS2d 1()1 L2d Dept 2() 1OJ). Here,
l'li,lllltlff(lcI11l)nstratcd Its pnl11<1fiJC1Centitlement tojudgmcl1t' as a matl.er ol'la\v by suhl11ittlng the
llwrtgage, Ii'll' unpaid nute, t'he guaranties, and evidence ofdct~ndallts' del~lLdt (.vcc Swedbllllk,."IE I'

Ilaic .-j "e. Borrower, LLC, t;9 AD3d 922, ()32 NYS2d 540 I:2d Dept 20 11"J~Gal'J'i.\;ollSpecial
Opportunities Fill/d. L.P, \I Arthur j(ill Hillside Del'., 82 AD3d 1()42, l) 1:-\NYSld :-\94 12d Depl 2() 1 II:
Inlllud ivl(!;e. Capiwl Corp, I' Rea/~l' Equities NM, LLc' 71 AD3d IO~N. 90U NYS2d 7() l.2d De))l
10 I (JJ~ Wells F(IIgo Bank I' Karla, 71 AD3d 1006. 896 NYS2d 681 [2d Dep120 1OJ).

Tlh.' burden then shifted to defendants to raise a triable issue of l:lCl reg:ardin~ lhelr tkli..·ll'>L'"(Sj'('

/Iouse/lOld Fill. Realty Corp. (~lNeJjl }"ork l' W;UI1,19 ADJd 545. 79(1 NYS2d 53311d Dept l(J().'i]).
ikJ~'nd:lI1ts must produce evidell\lary proofm admissible form sufficient to demonstrate the e.,istellet' Ilf

;1tnable issue of 1:1e!as to a bona fide defense 10 the action (sl'e Argem Mlge, Co., LLr l' Me11feS(fllf/.

79 AD.ld 1079.915 NYS2d 51)1 [2d Dcpt 201(1). Such defensc:) include \\"~li\'cr. estoppel. bad r:1Jth_
rraud. or oppressivt' or unconscionable conduct by the p1aimiIT(sc(' Cap:'if()I/(!Business Cred;I, LLC I'

Imperia F{flll;(r Re(f/~r. LLC 70 AD3d 882, 895 NYSld 199[2d Dept 2010J. Cochran 1m'. Co" I/le. I'

Jacksou . .l:-\AO.ld 704, 8.14 NYS2d 198 f2d Depl 20071).

Dc1l:ndaJlts l~\lIt'd to raise a tnable Issue of luct regarding their drfi:nses (see SlI'edballk •. -iB I'
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Ifall! AI'l!. BOI"/"o'I'er, LLC 891\D3d 922, 932 NYS2d 540 r2e1 Dcp[ 2(111). Defendants' answcr \0 lhc
plallltiJrs allegations in the complaint contains gcncral denials, which arc lllsufTicicl1t to raisL' :lll)'
!riabiL i"SllCS (see D,,!Jall I' Plarr, 23 AD2d 660. 257 NYS2d 109 [2d OCPl 1l.J65J), (ljl/WIII dismissed
I() NY2J 612. 2() I NYS2d 63 L 1965J, l{11d 17 NY2J 526, 267 NYS2d 907 [1966J). TheIr first
artirm:llivc ddcnsl' of 1'~I1I11rc10 state a cause of actIon is boilerplate in nature and lacks mcrH (see
LaSafll' BUlik NaIl. rhSII. v KosarOl'ic!1. 31 I\D3d 904, X20 NYS2d 144 [3d Dept 2006]). In additioll.
Jdcndanls do not deny thal they have not made payments of intercst or principal 011the nute (.HT

("itilulI/li, N.A, 1'Somo Gejl'm Co., 231 AD2d 466, 647 NYS2d 467 II st lkpt 19961J.

With respcct 10 their second at1lrmative defcnse of lack (Jf cap,1Clty 10 sue. "tanding and capacity
to sue an.: rdatl,:d. but tiJstmgulshablc, legal concepts (see lVells F(lJ~t.:()Bank fl'IiIlIlCSO(a. NaIl. ASSII. I'

A111SfI"fJPlf()lo,or? AD3d nt), 242, 837 NYS2d 147 [2d IJcpt 200?!). Although both arc componcnts (ILl

party"" :llIthority to suc. capacity requires an inquiry into the litigallt·s sl;ltLlS. such as. its powcr to
appear <Intibring its grievancc bdon~ the court whereas standing reqUlrcs an inquiry IIUOwbether thL'
litiganl has all intercst in rhe clunTI at Issue m the lawsuit that the law will recognm: as a suffiClCl1\
predicate for dClcnllllllllg the Issue at the litigant's request (sce id. Iinternal quotations anti citations
omitted]). It appears that defendanb arc seeking dismissal based on plaintilT's lack ol'standing..

A plaintiff ('stabl ishes its standing in a mortgage toreclosure action by demonstrating that it IS
both tht: lloldt:r or assignee ufthe subject mortgage and the holder or assignee of the underlymg note,
L'lther by physical delivery or by execution ofa written assignment before C0I111l1CnCL'111cntor tile actlOIl
('Ice Ciri1llorlgage, file. v Stose!. :)9 AD3d 887. 934 NYS2d 181l1d Dcpt 20 J I]). Here. p!,lImil"j" pruv,-'d
il had standil1g lo SUI..' by tendering sufficient doculllcntary evidcllce or its l11l:rger \Vill1 the previous llute
and Il1DI·tg'lge holder il1ld that it is the currcnt o\vner :lnd holder oJ"tht: Ilote and mortgage (see ClIpiwj
Olle, N.rI. v Brooklyn Flatiron, LLC 8.5 AD3d R37, 925 NYS2d 350 12d Dept 2011 p.

Ncxt, thc (\)urt addre;-;scs defendants' Oln.!,Lllllcllt11wt includll1\1, the borrower R()I1l;l/:and tilL:- -guar~ll1tor r~()I'llC(),both o1'whol11 have no ownership inten::st III the subject PI"lJpclty and ;lrc not pnrtl\.'~ 1'1
the 1l1Ortsage, ill thiS foreclosure action vlolatcs RPAPL ~ 1301 (3). I~PAPI_ * 1301 (:i) provitil:s [11;1!
while;J 1~)I"ecl()o;urc<1ctlOI1IS pendll1g "no other action ::ihall bc COl1lll1CI1ccdor malllt:lll1ed [0 reCOVCI'allY
par! ol"tlw 1l11.)ITgagl..'dl..'bl, without leave of the court in Wllich thl: former actiol1 was brought."
Inasilluch as dd~l1d:lIlts havc 1'aikd to dClllonstnlle that therc is <lnotl1l.':1"action pcnd1l1g to recover [he
l110rtgage debt. RrAPL ~ 130 I (3) is inapplIcable and unav(lil<lblc as a defense (COllljJllJ"(' AlIJ"Om Loa/!
Services, LLC j' Spearman, 6:) AD3d 796, 890 NYS2d 124j2d f)ept 2009j). Also, it i:-; il1lm~llen,tl tl1:l1. .

lleitl1L'l"Rom:!/. nor ROllleo have title to the subjec1 property or flrc parties to the Illortgage. RP;-\PL ~
)313 providcs tl1:1t""[aIllY person who IS liable: to the plallltifT for paymen1 of !he dL'bt secured by the
ll10ngage lllay be made a defendant III th..::action" to foreclose a mortgage. Romaz i~ a proper pany In
the subj..:ct aetinll because It is the bOlTo\Vcr uncler the nOle. The legal rclatiollshll) bct\\"l.'C'lla bOITO\\"L'l"
and a Iencling bank is normally one of debtor and creditor (set' Truslco Balik, Nflfl. AS.\"f1.\I emil/Oil

Bhh of Troy ..JSSOC.'i •. 2-l6 AD2d 797. 668 NYS2d 251 [3d Dept IlJ9XJ). Romeo IS :1P~lrty as a
guarantor of ROllla;( s debts to plaintiff PlaintifT properly joined Rom<lz. a guarantor. in the foreclosure
actIon as a pt'rll1lsslbk delt'ndant (see RPAPL § 1313: TruSlct) 8auk, Nml. AS.'iIl. I' CumlOn B/dg. (~r
Troy -ls.w£,s.. sUjJra).

Rl,.'garding ddcndants' contl:nriol1 that plainti IIfailed to demonstrate that a mandatory S('UiL'I11L'lll
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Cll111C'I"I'IH:1'\Va~ not required lar Ihis foreclosure action, CPLR 3408 Illandatl'~ a sellkl1ll'llt cllll1l.::n:I1CI'ill
rc.,)llkllti,li l"(xeclosure ~lCtiOIlSinvolving a honK: loan il~ dclined III RPAPL 01304 when:: [he tldell,!;]I)1
is:1 resident ol'the properry subject to foreclosure (see CPLR 340S). RPAPL ~ 1304 (5) ddJncs d ImIlK'
10a11as "a loan, including an open-end credlt plan, other than a reverse mortgage transaction. in \vl1l1.:11.
(i) The borrowcr is a natural person: (Ii) The debt is incurrcd by the borrower pnmarily lor personal.
l~lInily. or household purposes ... " (see RPAPL § 1304 [51. laJ, [iJ.[ii1). \Vhen:, as here. the resllknllal
property subject to foreclosure was pledged as collateral to secure a commercial loan (BlIslllcsS Line
Revolving Credit No[e). and the borrower on the note (Romaz) is not a natural person. [111.'partiL's ~IrclIut
bllllild by CPLR ~ J4()X (see CPLR J40X; RPAPI. 0 1304 r5 j, la], [i],lii I; Home Loall IlIl'. Balik, L.I';.8.
I' Goodl/ess ({lid lI-1en:ll, II1C., US l)lst (t, ED NY. 10 CV 4677, Spatt, L 101 I: East£'1"II Sal'. /Jallk,
FSB l' Aguirre, 3() Mise 3d 1230 (A), 914 NYSld 308, 10 II NY Slip Op 50185 (U) ISup Ct, ()UL:L'11S

Cllllllly.2(111)·

Therefore, plaintiff is granted summ<.lIYjudgment and defendants' answer is s[ricKcn and tlll'ir
a!lirmatiVl' dl'ICnses an.::dIsmIssed. In addiuoll. plallltltrs requcst for an order ofrckrencl' appoillling <l

rclcrL'e [0 computc [h~ amount due plaintiff under thl' note and mortgage is grantcd (see gellent/(l· Halik
oIl:,:. "hill I' Smifh, 201 AD1d 521. 607 NYS2d 43! [2d De])t 1994J)_

II,;,

fiNAL OISI'OSITION
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